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On October 1, 2019, Nevada began allowing individuals to avoid living in late-stage dementia. The new statute
recognizes the legitimacy of an advance directive that instructs health care providers to stop hand feeding food
and fluid by mouth. Individuals have already been completing such directives in New York and Washington. The
Nevada law is the first that explicitly authorizes such instructions.
Growing fear of late-stage dementia
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Many individuals are afraid of living in late-stage dementia when they cannot participate in activities that they
find meaningful or enjoyable. For example, by Alzheimer’s Stage 7, individuals need constant supervision and
frequently require professional care with activities of daily living such as toileting and bathing. They are unable
either to recognize the faces of close friends and relatives or to remember most details of their personal history.
They lose the ability to communicate or respond to their environment.
Widely accepted clinical, ethical, and legal rules hold that these individuals may hasten their death by voluntarily
stopping eating and drinking (VSED). This clinically and professionally accepted “exit option” entails making a
deliberate decision to stop consuming food and fluids.
This typically leads to a peaceful death in 10 to 14 days.
A significant number of individuals hasten their deaths with VSED in order to avoid living with late-stage
dementia. Increasingly, families are documenting these cases in books and films like The Last Ten Days –
Academia, Dementia, and the Choice to Die: A Loving Memoir of Richard A. Brosio.
Need for advance VSED
Unfortunately, VSED is often an inadequate solution. Since it requires that the individual act before losing
capacity, VSED requires that the individual act earlier than they prefer. They must act while they still find life
worthwhile. Because it is uncertain when the “window of opportunity” will close, when the individual will lose
capacity, individuals err on the side of acting early.



To avoid the problem of premature death, many have proposed that individuals complete advance directives that
instruct others to stop hand feeding. This is known as “advance VSED” or “SED by AD.” At least two advocacy
organizations (End-of-Life Washington and End-of-Life Choices New York) have developed special advance
VSED directives. In 2019, the Society for Post-Acute and Long-Term Care Medicine (the primary association for
long-term care) issued a special policy statement on advance VSED.



Uncertain legal status of advance VSED
Notwithstanding the growth in planning tools and policy statements, the legality of stopping eating and drinking
by advance directive remains uncertain. Many states probably permit advance VSED because they use broad
language in their health care decisions statues.
For example, in Minnesota, the relevant statute defines “health care” as “any care, treatment, service, or
procedure to maintain, diagnose, or otherwise affect a person’s physical or mental condition.” This includes
hand-feeding because hand feeding is a “service or procedure” that “affects a person’s physical … condition.”
Since individuals or their agents may refuse any “health care” in an advance directive, they may refuse handfeeding of food and fluids by mouth in an advance directive.
Still, clinicians are uncertain whether they may or must honor an advance VSED directive. Indeed, courts in
Oregon and British Columbia have recently refused to enforce (purported) advance VSED directives.
Consequently, clinicians want more clarity. No such clarification has been forthcoming. Despite efforts in
California, Oregon, and other states, no legislature in the world explicitly authorized advance VSED until 2019.
Advance VSED in Nevada
On October 1, 2019, Nevada S.B. 121 goes into effect. This bill, signed by Governor Sandoval on June 1, 2019,
authorizes a new “dementia directive.” The Legislative Counsel Bureau will codify this section within provisions
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on durable power of attorney for health care decisions in chapter 162A of the Nevada Revised Statutes.
The new dementia directive includes an “End-of-Life Decisions Addendum Statement of Desires” that permits
the individual to choose “yes” or “no” to the following statement: “I want to get food and water even if I do not
want to take medicine or receive treatment.”
This “food and water” statement addresses VSED, because it is an option framed as an alternative to “medicine”
and “treatment.” Nevada law considers “artificial” nutrition and hydration as medical treatment. The standard
durable power of attorney for health care form refers to artificial nutrition and hydration as “treatment.” Therefore,
the dementia directive’s language contrasting “food” and “water” with “treatment,” clearly references hand
feeding or food and fluid by mouth.
In short, beginning October 1, 2019, individuals may complete a Nevada advance directive that directs
healthcare providers not to provide food or fluid by mouth. They may complete a directive for advance VSED.
Advance VSED outside Nevada
Notably, the legality of advance VSED extends beyond Nevada through reciprocity rules common in advance
directive statutes. For example, the California Probate Code provides: “A written advance health care directive . .
. executed in another state … in compliance with the laws of that state … is valid and enforceable in this state to
the same extent as a written advance directive validly executed in this state.” Accordingly, a valid Nevada
advance directive is a valid advance directive in California.



Many other states follow the same reciprocity rules. For example, a patient in Minnesota could complete a
Nevada dementia directive. That document would constitute a valid advance directive in Minnesota. Therefore,
the Minnesota patient may have a clearer right to advance VSED by requesting it in a Nevada dementia directive
than by requesting in in a Minnesota advance directive.
Looking ahead to implementation



Authorizing advance VSED in a statute removes one perceived barrier. But others remain. Two are notable.
First, clinicians do not yet have protocols for how to implement VSED for a patient in late-stage dementia. Even if
the patient has a valid directive, when do we stop offering food and fluids? How do we ascertain the satisfaction
of any “trigger” conditions the patient specified?
Second, even after we stop offering food and fluids, other problems may arise. Most problematically, the patient
may make gestures or utterances that seem to contradict her prior instructions. Does such communication
revoke the advance directive? A recent court case from the Netherlands suggests the answer is “no.” Once the
patient reaches late-stage dementia, she is unable to knowingly and voluntarily revoke decisions she made with
capacity. But the answer remains uncertain in the United States.
Thaddeus Mason Pope is an attorney.
Image credit: Shutterstock.com
TAGGED AS: GERIATRICS, PALLIATIVE CARE

Subscribe to KevinMD and never miss a story!
Get free updates delivered free to your inbox.
https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

3/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

Enter your email for free updates

Subscribe

Find dynamic physician speakers to keynote your event
Physician Speaking by KevinMD is the only physician-run, all-physician speakers
bureau. Your audience deserves the best.
Learn more

RELATED POSTS

MORE IN CONDITIONS

The existential benefits of ginger ale

Coronavirus break playdates? This
pediatrician says no.

How do we fix the apathy in nursing home
staffs?

A pathologist’s message to the public

MKSAP: 75-year-old man with very severe
COPD



It’s time to pay people to self-quarantine
I thought COVID-19 was overblown. I was
wrong.

How Barbara Bush’s legacy can help us
rediscover the benefits of palliative care and
hospice

America’s hubris in the face of COVID-19

Sex in the elderly is not a need. It’s a
privilege.

A psychiatrist’s mental health advice during a
pandemic



Arm yourself with new dementia information

< Previous post

Next post >

Uber and Lyft are playing larger
roles for Medicaid

Let Physician Speaking by
KevinMD highlight your event

Find jobs at
Careers by KevinMD.com
Search thousands of physician, PA, NP, and CRNA jobs now.
Learn more

View 1 Comments >
MOST POPULAR
https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

4/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

PAST WEEK

Essential clinician commentary on COVID-19
coronavirus from the KevinMD community
KEVIN PHO, MD | CONDITIONS

A COVID-19 coronavirus update from concerned physicians
HOWARD J. LUKS, MD, JOEL TOPF, MD, ETHAN J. WEISS, MD, WENDY SUE SWANSON, MD, BRYAN
VARTABEDIAN, MD, CARRIE DIULUS, MD, NANCY YEN SHIPLEY, MD, AND DR. ERIC LEVI | CONDITIONS



An ER physician’s advice to the general public: How to atten the curve
MERCY HYLTON, MD | CONDITIONS



I’m an infectious disease doctor and I’m in quarantine
AABHA JAIN, MD | CONDITIONS

COVID-19: Why I’m very concerned
MARTY MAKARY, MD, MPH | CONDITIONS

https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

5/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

On-demand doctors: Are we becoming medical waiters?
ANNIE MOORE, MD, MBA | PHYSICIAN

COVID-19: Don’t listen to the political spin of either side
VINCENT DEGENNARO, JR., MD, MPH | CONDITIONS

PAST 6 MONTHS

Essential clinician commentary on COVID-19 coronavirus from the KevinMD community
KEVIN PHO, MD | CONDITIONS



Keep insulting doctors, and good luck nding a physician in 10 years



KAREN S. SIBERT, MD | PHYSICIAN

Stop the war on PAs and NPs
BRENT LACEY, MD | PHYSICIAN

I’ve prescribed opioids to patients. And I’m not a villain.
WILLIAM C. DONLON, DMD, MD | CONDITIONS

https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

6/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

How do we manage pain in the era of the opioid crisis?
RITA AGARWAL, MD | MEDS

Taking food and drink away from doctors and nurses is just cruel
EDWIN LEAP, MD | PHYSICIAN

Should nurse practitioners complete medical residencies?
ANONYMOUS | PHYSICIAN



RECENT POSTS



Essential clinician commentary on COVID-19 coronavirus from the KevinMD community
KEVIN PHO, MD | CONDITIONS

Coronavirus break playdates? This pediatrician says no.
STEVE SILVESTRO, MD | CONDITIONS

Closed-loop communications: Good for codes and for marriage
https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

7/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

MARIA MICHAELIS, MD | PHYSICIAN

A pathologist’s message to the public
MICHELLE C. HURE, MD | CONDITIONS

It’s time to pay people to self-quarantine
ERIK MESSAMORE, MD, PHD | CONDITIONS

I thought COVID-19 was overblown. I was wrong.
JENNY HARTSOCK, MD | CONDITIONS




Gendered language and impostor syndrome
JENNIFER HUNT, MD | PHYSICIAN

ADVERTISEMENT

Founded in 2004 by Kevin Pho, MD, KevinMD.com is the web’s leading platform where physicians, advanced
practitioners, nurses, medical students, and patients share their insight and tell their stories.

SOCIAL

https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

8/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

ADVERTISEMENT

CME SPOTLIGHTS
Innovative Approaches to Advancing Patient Care in
Rheumatoid Arthritis more...

Breathe Easier: Expert Q&A on Clinical Challenges in
Influenza more...



Examining the Latest Evidence for AMD Treatment
more...

Take Action to Stop HIV in Your Community: Quick Tips
for Busy Providers more...



Debating Approaches to Atopic Dermatitis Treatment
across the Lifespan more...

FROM MEDPAGE TODAY
MEDICAL NEWS

Trump Declares U.S. National Emergency for COVID-19
'It's Not an On-Off Switch': What We Heard This Week
New MS Patients Show Cognitive Changes Regardless of Race
MedPAC: No Payment Increase Needed for Docs in 2021
Good News, Bad News in HIV Prevention Research
Early Cancer Diagnosis Increased After Medicaid Expansion

https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

9/10

3/17/2020

Avoiding late-stage dementia with advance directives for stopping eating and drinking

MEDICAL MEETING COVERAGE

Good News, Bad News in HIV Prevention Research
Losartan Fails to Reduce IL-6 Levels in HIV
HIV+ Adults Living Longer, but Not Healthier Lives
Attack on HIV Reservoir Falls Short
Minorities Do Not Have Worse Outcomes in DLBCL
Birth Control Implants, HIV Meds Safe Together





ADVERTISEMENT

MedPage Today Professional

Terms of Use | Disclaimer | Privacy Policy | DMCA Policy | All Content © KevinMD, LLC 2018

site by Out:think Group

https://www.kevinmd.com/blog/2019/10/avoiding-late-stage-dementia-with-advance-directives-for-stopping-eating-and-drinking.html

10/10

