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lots of conflicts – one type looks like this

Clinician - “Your child is dead. 
We must stop technologic 
support.”

Parents - “No. Please continue 
technologic support.”
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similar sort of conflict    

   but

patient is still alive

10

catastrophically 

critically ill

11

clinicians often 

recommend CMO

parents 

often agree
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13

but not always

parents

   LSMT

clinician

 CMO

17

prevalent
intensivists

ethicists
or
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intensivists
measures

20

“conflict . . . 
in ICUs . . . 
epidemic 
proportions”

700      
acute care 
clinicians

Feb. 2015

“NBT is a 
problem”

“NBT is common  

among my 

inpatients”
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27

20% ethicists
measures

“top healthcare  
   challenge”

BMC Med. Ethics (2005)

30

13%

J. Oncology Practice (June 2013)

ethics 
consults
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16% ethics 
consults 15% ethics 

consults

33

33%

Physician Executive Journal (37 no. 6)

ethics 
consults

Courtwright, 2015 J Crit Care 30(1):173–77

2 futility 
cases 
per month
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14%

39 40

1990  15% 2005  22%
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1990   15%

2005   22%

2013  31%
44

46

conflicts 
over NBT 
are common

47

causes

43 44

45 46
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49

why 

clinicians

resist

why 

parents

demand

50

parental 

demand

51

misunderstanding

53

confusion
54

iatrogenic
inadequate communication

uncoordinated, conflicting
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51 52

53 54
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Association between shared 
decision-making during family 
meetings and surrogates’ trust in 
their ICU physician

“at least 1 of 5 core 

elements of shared 

decision making …  

missing from 95% … 

family meetings”

explain patient’s medical 

condition/prognosis

elicit or assess 

understanding
58

mistrust
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57 58
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61 62

63 64

65

emotional

 barriers
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61 62

63 64

65 66



10/1/2026

12

67

69

psychological   
  barriers
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71 72

67 68

69 70

71 72
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73 74

never give in, never give in,    

   never, never, never, never, . . . 76

77 78

religion

73 74

75 76

77 78
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79

Zier et al., 2009 
Chest 136(1):110-7

81 82

84

some reasons 

surrogates 

demand NBT
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85

cognitive

  psychological

    emotional

      religious 

        mistrust

87

clinicians 

resist
88

avoid patient 

suffering

89 90

quotes from 
actual cases
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“This is the Massachusetts 
General Hospital, not Auschwitz”

92

“not … much difference 
… atrocities in Bosnia”

93

avoid moral 

distress
94

nurses

physicians

96

absenteeism

retention

quality
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97

integrity of 
profession

98

99 100

stewardship

101 102

distrust   
  parent

97 98

99 100

101 102
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103

protect Pt from 

their own parent

104

some reasons 

clinicians 

resist NBT

parents

clinicians

108

103 104

105 106

107 108
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roadmap

steps3 starting 
axioms

109 110

111 112

113 114
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6 easier 
cases

harder & more 

common cases

starting 
axioms

axiom1
clinicians must 
have consent 
to treat

touching a Pt 
without consent 
is a battery

115 116

117 118

119 120
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even if patient 
clinically 
benefits

who can 
provide that 
consent?

axiom2 minors rarely 
may consent to 
their own Tx

1. emancipated minors

2. mature minors

3. regular minors for 
certain Tx (e.g., STI)

121 122

123 124

125 126
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n/a for today’s 

discussion

ICU patients 

typically lack 

capacity anyway

axiom3
parents are 
medical decision 
makers for their 
children

axiom4
parents get 
substantial 
deference in 
determining Tx

127 128

129 130

131 132
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Parham v. J.R. 
442 U.S. 584 (1979) 

Troxel v. Granville 
530 U.S. 57 (2000)

“Due Process Clause of the 
14th  Amendment protects the 
fundamental right of parents 
to make decisions concerning 
the care … of their children”

axiom5
while parental 
discretion is wide, 

it has limits

133 134

135 136

137 138
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we’ll discuss 
those limits

one useful 
framing 

zone of 
parental 
discretion

139 140

141 142

143 144
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when are 
we outside 
the ZPD

when have 
parents crossed 
the line

contrast faith 

healing parents

got too little 
healthcare for 
their child

145 146

147 148

149 150
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request    
too much 
healthcare

inappropriateappropriate inadvisableadvisable

151 152

153 154

155 156
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disproportionate

proportionate non-
beneficial

beneficial

ineffective
effective

abuse
neglect

to stop Tx

to continue

consistent 
with    
reasonable 
medical 
standards

contrary  
to 
reasonable 
medical 
standards

therapeutically 

obstinate
therapeutically 

obstinate

not

157 158

159 160

161 162



10/1/2026

28

those are our

starting 
axioms

6 easier 
cases

concern the  
parties to the 
dispute2

concern the 
type of 
disputed Tx4 easier 

case 1

163 164

165 166

167 168
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rogue 
parents

ZPD assumes 
parents determine 
best interest in 
good faith 

no good faith 

→ no ZPD

but

169 170

171 172

173 174
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surrogates 
often make 
bad decisions

examples

Haleigh 
Poutre

parents

   LSMT

clinician

 CMO

stepfather
Jason 
Strickland 
says “no”

175 176

177 178

179 180
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but
182

parent has 

material COI

Olivia 
Gant

181 182

183 184

185 186
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Maya 
Kowalski $213,000,000

when you 
see a red 
flag

187 188

189 190

191 192
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remonstrate
194

but

195

clinician has 
conflict with 
decision maker

193 194

195 196

197 198
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parents

   LSMT

clinician

 CMO

get a new 
decision maker

easier 
case 2

CBO
clinicians may refuse 
participation with 
healthcare that violate 
their moral, ethical, or 
religious beliefs

199 200

201 202

203 204
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not professional 
reasons

personal assuming  no 
CBO & parents 
act good faith

4 types of 
cases easier  
to resolve 

brain death

  physiological futility

    proscribed Tx

     discretionary Tx

easier 
case 3 brain  

 death

205 206

207 208

209 210
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Annelise 
Camp

Ailin
Gabdullina core question

 must clinicians get 
consent to 
test/evaluate BD

but
once death is 
determined → 
rules settled

211 212

213 214

215 216
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“after a patient ... brain 
dead ... medical support 
should be discontinued”

“once death … diagnosed 
... discontinue support”

“all medical 
interventions 
should be 
withdrawn”

consent  
is not 
required

easier 
case 4 physiological 

futility

217 218

219 220

221 222
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226

227 228

223 224

225 226

227 228
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229

futile

intervention cannot 

(at all) accomplish 

physiological goals

scientific 

impossibility

goal = fill

229 230

231 232

233 234
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example 1

example 2
antifungals as 
treatment for 
myocardial 
infarction

example 3
• Cpt rigor mortis

CPR when show rigor mortis or dependent lividity

235 236

237 238

239 240
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example 4
• Heart specific example in lit

even EMS protocols for “futility”

example 5

value free 

   objective

241 242

243 244

245 246
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0.00%

chance of working

248

may the 

clinician    

stop LSMT?

“futile” may & should 
refuse

Charlie Gard

“prospect … treatment 

having any benefit … 

close to zero as makes 

no difference”

247 248

249 250

251 252
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all these cases  
are called 
medical futility 
conflcts

but treatment 
at issue is rarely 
really “futile”

easier 
case 5 proscribed 

treatment

treatment might 

accomplish effect 

desired by surrogate >0%

253 254

255 256

257 258
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not 
“futile” but

prohibited by 
applicable laws, judicial 
precedent,  or widely 
accepted public policies

example 1

might “work”

but illegal

259 260

261 262

263 264
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example 2

example 3

digoxin, diazepam, , morphine , amitriptyline , phenobarbitol

D-DMAPh if treatment 
request is legally 
proscribed →

265 266

267 268

269 270
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may & should 
refuse

easier 
case 6

discretionary 
treatment

opposite of 

proscribed

271 272

273 274

275 276
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laws, judicial precedent, 
or policies give 
physicians permission 
to refuse to administer 

example 1

Baby K

example 2

277 278

279 280

281 282
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284

may the 
clinician    
stop LST?

legally 
discretionary

may & should 
refuse

while easier 
these 6 types 
cases rare

283 284

285 286

287 288
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harder 
cases

potentially 
inappropriate

treatment

some chance of 
accomplishing the 
effect sought by  
parent

not “futile” 
because  
might “work”

examples

289 290

291 292

293 294
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dialysis for 
permanently 
unconscious

MV for widely 
metastatic 
cancer

we call these 

“futility disputes” but
disputed Tx 
might keep 
patient alive 

0.00%

295 296

297 298

299 300
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not asking 
“will it work”

asking “is it in 
the patient’s 
best interest”

is that chance  
or outcome 
worthwhile

not a 
medical 
judgment

value 
judgment

301 302

303 304

305 306
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“potentially” vet & confirm  
     your judgment

options3 consensus

hospital
new if none of   

that works …

307 308

309 310

311 312
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withdraw LST 

without consent
consensus

315

most professional 

society guidelines

316

most hospital 
policies

317

negotiation

   mediation
318

313 314

315 316

317 318
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319

4 of 7 
  steps

320

1. earnest attempts … 

deliberate … negotiate

2. joint decision making 

… maximum extent

321

3. attempts … negotiate 

… reach resolution

4. involve ... ethics 

committee

“attempts to resolve … 
conflict, … prior to 
instituting … following 
steps”

“attempts to resolve 
… conflict, … prior  
to instituting … 
following steps”

why?
324

319 320

321 322

323 324
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95%
326

328

329 330

325 326

327 328

329 330
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331

5/92

335

57% agree immediately 

90% agree within 5 days

96% agree after more 
meetings

331 332

333 334

335 336
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337

75%

80%

85%

90%

95%

100%

Immediate Three Days Eventual

Unresolved

Resolved

339
0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

1st 3+2d eventual

Dallas Morning News
 Bills challenge care limits for terminal patients: 

Some say 10 days to transfer isn’t enough 
before treatment ends (Feb. 15, 2007)

341

974

65
95%

342

337 338

339 340

341 342
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343

consensus 
intractable

344

but

345

tried reach 
consensus

intensive 
communication

mediation

347

still no 
consent

conflict

343 344

345 346

347 348
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349

clinician    p
are

n
ts

stop go

stop

go X hospital
new 

352

state   
  laws

349 350

351 352

353 354
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Va. Code § 54.1-2987

“physician who 
refuses … shall make  
a reasonable effort to 
transfer the patient”

Va. Code § 54.1-2990

“make a reasonable 
effort to transfer 
the patient”

rare
359

possible
360

but 

355 356

357 358

359 360
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Jahi
McMath

Annelise 
Camp

361 362

363 364

365 366
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ICU days 

last 6 mo.

367 368

369 370

371 372
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physician

373

variability

374

The luck of the 
draw: physician-
related 
variability in 
end-of-life 
decision-making    
in intensive care
 Intensive Care 

Med. 2013
 39(6):1128-32

Ben White et al
Med J Aust 2016; 204 (8):318

373 374

375 376

377 378
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hospital
379

variability

• piscitello can find & 

make transfers

that’s based 
on experience 
with trad. LST likely lower w ECMO

379 380

381 382

383 384
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how 
long to 
look for 
transfer

25d

10d

5d
14d

15d

no consent

   no transfer

withdraw 
 LSMT w/o   
  consent

385 386

387 388

389 390
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normally, 
clinicians must 
follow parental 
decisions

but

Va. Code § 54.1-2990

“nothing … requires a 

physician to … render health 

care … that the physician 

determines … medically or 

ethically inappropriate ”

“physician    
may cease       
to provide …”

391 392

393 394

395 396
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“physician may cease     
to provide … treatment     
… determined to be 
medically or ethically 
inappropriate”

plus

legal 
immunity

Va. Code § 54.1-2988

“not be subject to 

criminal prosecution or 

civil liability or … 

unprofessional conduct”

397 398

399 400

401 402
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may stop LSMT 

without consent
with legal 
immunity

medically or 
ethically 
inappropriate

you want to decline 

to comply with a 

health care decision

403 404

405 406

407 408
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questions2 with what 

decisions may you 

decline to comply

when may you 

decline to comply 

with those decisions

what 
decisions

Va. Code § 54.1-2990

withhold 

        or 

withdraw

409 410

411 412

413 414
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parent asks to 

start dialysis

you may  
decline to 
start 

parent asks to 
continue 
dialysis

you may  
decline to 
continue 

VA HCDA 
permits 
clinicians to 

415 416

417 418

419 420
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withhold 

withdraw

or
omit 

cease
or

treatment

any

421 422

423 424

425 426
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may decline to  

follow request 

for LSMT

any type of LSMT 

or healthcare 
(except ANH) but

only if that 
request is

medically 

or ethically 
inappropriate

427 428

429 430

431 432
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what do 
these words 

mean

potentially 
inappropriate

treatment

cannot be  
determined 
by definitions

must be  
determined 
by process

433 434

435 436

437 438
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2nd opinion

interdisciplinary 

institutional committee

helps consensus

assures carefully  

    considered
Va. Code § 32.1-127(b)(21)

12 VAC 5-410-
230(G)

439 440

441 442

443 444
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3 paradigm 
situations

446

Sept. 2016

448

imminent death

  irreversible coma

    Rs outweigh Bs

445 446

447 448

449 450
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imminent 
death

patient will die 
in hours/days 
even with LSMT 

advanced 
metastatic 
disease 

advanced multi-

system organ 

failure from sepsis

active clinical 
deterioration

451 452

453 454

455 456
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not futile 
 might be able to 

restart circulation but

actively dying

death impending 

imminent - hours

cardiac arrest just 
start of an inexorable 
dying process that 
cannot be prevented

irreversible 
coma

457 458

459 460

461 462
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no reasonable expectation 

neurologic function will 

improve to allow patient 

to perceive the benefits  

of treatment

burdens    
outweigh 
benefits

burdens

benefits

Tinslee Lewis

“no way to cure or alleviate T.L.’s severe 
chronic lung disease, ventilator 
dependence, pulmonary hypertension, and 
bronchiectasis. She cannot recover … and 
has no chance of long-term survival”

but “her medical problems and daily 
suffering … have only increased”

463 464

465 466

467 468
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may unilaterally 

withdraw LSMT

potentially 
inappropriate

treatment

determined 
by process 
not definition

permanent 
coma

imminent 
death

R > B

potentially 
inappropriate 
treatment

never 
leave ICU

medically    
& ethically 
appropriate

469 470

471 472

473 474
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common basis  

for judging LSMT 

inappropriate 

no reasonable 
expectation Pt will 
improve … to survive 
outside the acute 
care setting

but

federal 
constraints

475 476

477 478

479 480



10/1/2026

81

“discrimination is 
particularly salient 
in the context of 
medical futility”

discriminatory
  “deny … treatment …  
  cannot end dependence  
  on intensive … care”

so…

may not withdraw LSMT 

based on judgment
 

 “life ICU is not 
 worth living”

more on how disability 

discrimination laws 

constrain PIT 

determinations

481 482

483 484

485 486
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Michael Hickson

limits

another 
notable 
constraint

Simon’s  
 Laws

clinician may “not … 
withhold or withdraw 
treatment … unless … 
received the consent 
of each parent ...”

487 488

489 490

491 492
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494

conclusion

surrogate

   LSMT

clinician

 CMO

options

try to 
prevent

w/ better communication        

w/ documentation Pt wishes

try to reach 
consensus

with more family meetings

with EC, palliative, chaplaincy … 

493 494

495 496

497 498
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no consensus?
try transfer   
to another 
facility

try to replace 
surrogate

if none of 
that works …

use your fair 

multidisciplinary 

review process

withdraw LSMT 

without consent

499 500

501 502

503 504
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507

Thaddeus Mason Pope, JD, PhD, HEC-C 
Mitchell Hamline School of Law
875 Summit Avenue 
Saint Paul, Minnesota 55105
T   651-695-7661
C   310-270-3618
E   Thaddeus.Pope@mitchellhamline.edu
W   www.thaddeuspope.com
B   medicalfutility.blogspot.com
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