









































informed. Health Care Providers continued to provide limited care without any lawful
authorization or permission knowing that comfort care only was contrary to Claimants’ wishes.

68. By February 9, 2011, Health Care Provider Lindyberg knew that the family was
upset with the care he rendered to their father. So, instead of meeting with all Claimants, he
elected to meet with only one of the sons in an attempt to secure consent and approval for his
unlawful conduct. Upon information and belief, Health Care Provider Lindyberg was told that
the family does not wish to have Decedent on comfort care only. In light of this discussion,
Health Care Provider Lindyberg realized what he should have realized all along — that he did not
have the authority to withdraw care without Claimants’ consent and approval. This is plainly
evident from Health Care Provider Lindyberg’s progress note of February 9, 2011, which reads:

The case was again discussed with his son Phil, Dr. Levenson, the Long Green Director

\

of Nursing and Social Service. As a result of discussions with the above, this case is

going to be brought to the Ethics Committee of LGC for further evaluation and

disposition since the patient does not have a legally appoi(zted surrogate.
Having realized his error, Health Care Provider Lindyberg ordered that Decedent be continued
on tube feedings, that he receive finger sticks to test the blood sugar, and that he continue to
receive medications, including insulin.

69.  Unfortunately, these changes came too late. As medical care was withdrawn from
Decedent, he began to gradually deteriorate. By February 9, 2011, Decedent was obtunded and
non-responsive to verbal commands. On February 11, 2011, before the family could transfer

Decedent to another nursing facility, Decedent died.
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70. At all relevant times herein, Health Care Providers knew or should have known
that their withdrawal of care was inappropriate and unlawful. Health Care Provider Long

Green’s own documentation indicates that:

It is the right of all residents/patients to participate in their own healthcare decision
making, including the right to decide whether they wish to accept or refuse life
prolonging measures or other treatments.... The resident/patient’s lack of an advanced
directive at admission will not hamper his/her care within [Long Green].... Within the
boundaries of all applicable laws, regulations, and Company policies, [Long Green] staff
will make every effort to honor the wishes of residents/patients regarding the use of life
sustaining procedures and other health care treatments.

These Health Care Providers did not give Decedent and/or Claimants an opportunity to make
their own decisions regarding Decedent’s medical treatment.
COUNT I - MEDICAL NEGLIGENCE

(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant adopts by reference and incorporates herein the allegations in all
preceding paragraphs and in all other counts as if fully set forth herein:

71. At all relevant times herein, Health Care Provider Long Green and Health Care
Provider Lindyberg, individually and/or jointly, including any and all of their duly-authorized
actual and/or apparent agents (i.e., Health Care Provider Lindyberg), servants and employees,
represented to Decedent, Claimants, and the public that they possessed the degree of skill,
knowledge and ability possessed by reasonably competent medical practitioners, practicing
under the same or similar circumstances as those involving Decedent.

72. Claimant alleges that these Health Care Providers, individually and/or jointly,
including any and all of their duly-authorized actual and/or apparent agents, servants and
employees, owed to Decedent and Claimants the duty to exercise that degree of care, skill and

judgment expected of competent medical practitioners acting in the same or similar
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circumstances, which duty included: 1) the performance of adequate and proper diagnéstic
evaluations and assessments to determine the nature and severity of Decedent’s conditions, 2)
the performance of accurate and proper assessments to determine Decedent’s competency to
make his own health care decisions, 3) the proper and lawful disclosure of accurate, complete
and medically sound information regarding Decedent’s condition(s) and changes in treatment
plans, 4) lawfully and ethically implementing plans to withdraw care from Decedent, 5) lawfully
and ethically permitting Decedent and/or his authorized/lawful representatives to make health
care decisions for Decedent, 6) insuring that decisions regarding withdrawal of medical care
were lawfully made by authorized and lawful health care decision makers, 7) giving Decedent
and/or his authorized/lawful health care decision makers time to transfer Decedent from Long
Green when they disagreed with Health Care Providers’ plans to withdraw medical care, é)
properly treating and administering medications, while plans were made to transfer Decedent to
another health care facility, and 9) failing to timely transfer Decedent’s case to the ethics
committee.

73.  Claimant alleges that the Health Care Providers, acting for themselves and/or by
and through their joint or individual actual and/or apparent agents, servants, and employees (ie.,
Health Care Provider Lindyberg) breached the applicable standards of care by, inter alia:

a. Failing to perform adequate and proper diagnostic evaluations and assessments to
determine the nature and severity of Decedent’s condition;

b. Failing to perform accurate and proper assessments to determine Deceden"t’s
competency to make his own health care decisions;

¢. Failing to properly and lawfully disclose information regarding Decedent’s conditions

and regarding changes in treatment plans;
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d. Failing to lawfully and ethically implement plans to withdraw care from Decedent;

e. Failing to lawfully and ethically permit Decedent and/or his authorized/lawful
representatives to make health care decisions for Decedent.

f. Failing to give Decedent and/or his authorized/lawful representatives time to transfer
Decedent to another health care facility.

g. Failing to treat and adminiéter medications to Decedent, while Decedent’s
authorized/lawful representatives made plans to transfer Decedent to another health care facility.

h. Failing to timely refer Decedent’s case to the ethics committee.

74..  As a direct, foreseeable, and proximate result of the negligent conduct of these
Health Care Providers, individually and/or jointly, including any and all of their duly-authorized
actual and/or apparent agents, servants and/or employees, Decedent suffered serious and
permanent disabling bodily injuries, including but not limited to, loss of quality of life, loss of
medical treatment, loss of dignity, loss of autonomy to make his own health care decisions or to
have decisions made by his family according to his wishes, and death.

75.  As a further direct, foreseeable and proximate cause of the aforementioned
conduct of and by the Health Care Providers, individually and/or jointly, Claimant’s Decedent
died a tragic and miserable death without dignity and personal autonomy.

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal
Representative/Executor of the Estate of Ernest Tyler, demands judgment against Health Care
Providers, Genesis Healthcare Corporation and Kenneth Lindyberg,, individually and/or jointly,
for actual, general, special, and compensatory damages in an amount exceeding the required
jurisdictional amount of Thirty Thousand Dollars ($30,000.00), exclusive of interests and costs,

and any other legal or equitable relief as justice requires.
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COUNT II - CONCEALMENT
(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant adopts by reference and incorporates herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

76. At all relevant times herein, Health Care Provider Lindyberg was Decedent’s
treating/attending physician. A physician-patient relationship existed between Health Care
Provider Lindyberg and Decedent. As such, a confidential relationship, fiduciary relationship
and/or a relationship of trust existed between Health Care PrO\./ider Lindyberg and Decedent.
Decedent relied on Health Care Provider Lyndyberg to properly treat him and to propetly,
accurately and completely communicate health care information regarding Decedent’s medical
condition and proposed course of treatment.

71.  Decedent did not have an advanced directive to govern health care decision-
making in the event of incapacity. Health Care Providers Lindyberg and Long Green declared
Decedent incompetent to make his own health care decisions.

78.  As soon as Decedent was declared incompetent to make health care decisions,
Claimants (i.e., Decedent’s children) collectively became Decedent’s sole representatives or
agents authorized to make health care decisions for their father. At such time, a confidential
relationship, fiduciary relationship or a relationship of trust arose between Health Care Provider
Lindyberg and Claimants.

79.  Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, had a duty to properly, accurately, and completely communicate
health care information regarding Decedent’s medical condition to Claimants. Health Care

Providers, Lindyberg and Long Green, by and through their actual or apparent agents, or
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employees, had a duty to render care to Decedent only with Claimants’ consent. Health Care
Provider Lindyberg had a duty to obtain Claimants’ consent before withdrawing necessary
medical care from Decedent. Health Care Providers, Lindyberg and Long Green, by and through
their actual or apparent agents, or employees, had a duty to insure that Claimants consented
before limiting Decedent’s care to only palliative or comfort care or otherwise withdrawing care.

80.  Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, failed to disclose material information to Claimants about
Decedent’s course of medical treatment and related limitations. Health Care Provider Lindyberg
failed to disclose that essential and necessary medical care was withdrawn from Decedent.
Health Care Providers, Lindyberg and Long Green, by and through their actual or apparent
agents, or employees, failed to disclose to Claimants/Decedent 1) that Decedent was not going
to be given antibiotics, 2) that Decedent’s vital signs will not be checked, 3) that Decedent was
not going to be intubated, resuscitated, or transferred to a hospital if needed, 4) that Decedent
was not going to receive any blood products, 5) that Decedent was not going to receive proper
respiratory care, 6) that Decedent was not going to be administered any medical tests, 7) that
Decedent was not going to receive IVs, 8) that Decedent was not going to receive folic acid,
vitamin D, potassium chloride, calcium carbonate, and warfarin, among other things, and 9) that
other necessary medical care was or will be withdrawn.

81.  Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, acted intentionally in failing to disclose relevant medical
information and information about withdrawal of medical care. Health Care Provider Lindyberg
knew that Claimants would not have agreed to limit Decedent’s medical care to palliative care or

comfort care had they known that this is exactly what Health Care Provider Lindyberg did or
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planned to do. Health Care Providers’ acted intentionally, with malice, and/or with reckless
disregard for Decedent’s autonomy and for Decedent’s right to make his own health care
decisions or to have these decisions made by his family in accordance with his wishes.

82.  Claimants relied on the belief that Decedent was receiving proper medical care
and rehabilitative care. Claimants relied on the belief that Health Care Provider Lindyberg was
rendering care to rehabilitate and keep Decedent alive. Claimants relied on the belief that their
father was accepted to Long Green for acute rehabilitation; not hospice care. At all relevant
times, Claimants were justified in their reliance.

83.  As a direct result of Health Care Providers, Lindyberg and Long Green’s
concealment, by and through their actual or apparent agents, or employees, Decedent suffered
damages. Decedent was deprived of the right to make his own health care decisions or to have
health care decisions made by his family in accordance with his wishes. Decedent was deprived
of necessary medical care, and he died because medical care was withdrawn,

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the
Estate of Ernest Tyler, demands judgment against Health Care Providers, Genesis Long Green
and Kenneth Lindyberg, individually and/or jointly, for actual, general, special, punitive, and
compensatory damages in an amount exceeding the required jurisdictional amount of Thirty
Thousand Dollars ($30,000.00), exclusive of interests and costs, and any other legal or equitable

relief as justice requires.

COUNT III — CONSTRUCTIVE FRAUD
(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)
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Claimant adopts by reference and incorporates herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

84. At all relevant times herein, Health Care Provider Lindyberg was Decedent’s
treating/attending physician. A physician-patient relationship existed between Health Care
Provider Lindyberg and Decedent. As such, a confidential relationship, fiduciary relationship
and/or a relationship of trust existed between Health Care Provider Lindyberg and Decedent.
Decedent relied on Health Care Provider Lindyberg to properly treat him and to properly,
accurately and completely communicate health care information regarding his medical condition
and proposed course of treatment.

85.  Decedent did not have an advanced directive to govern health care decision-
making in the event of incapacity. Health Care Providers, Lindyberg and Long Green, declared
Decedent incompetent to make his own health care decisions.

86.  As soon as Decedent was declared incompetent to make health care decisions,
Claimants (i.e., Decedent’s children) collectively became Decedent’s sole representatives or
agents authorized to make health care decisions for their father. At such time, a confidential
relationship, fiduciary relationship or a relationship of trust arose between Health Care Provider
Lindyberg and Claimants.

87.  Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, had a fiduciary or equitable duty to properly, accurately, and
completely communicate health care information regarding Decedent’s medical condition to
Claimants. Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, had a fiduciary or equitable duty to render care to Decedent only

with Decedent/Claimants’ consent. Health Care Providers, Lindyberg and Long Green, had a
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fiduciary or equitable duty to obtain Decedent/Claimants’ consent before withdrawing necessary
medical care from the Decedent. Health Care Providers, Lindyberg and Long Green, by and
through their actual or apparent agents, or employees, had a fiduciary or equitable duty to insure
that Decedent/Claimants consented before limiting Decedent’s care to only palliative or comfort
care.

88.  Health Care Providers, Lindyberg and Long Green, by and through their actual or
apparent agents, or employees, failed to disclose material information to Claimants about
Decedent’s course of medical treatment and limitations on same. Health Care Providers failed to
disclose that essential and necessary medical care was withdrawn from Decedent. Health Care
Providers, Lindyberg and Long Green, by and through their actual or apparent agents, or
employees, failed to disclose to Claimant 1) that Decedent was not going to be given antibiotics,
2) that Decedent’s vital signs will not be checked, 3) that Decedent was not going to be
intubated, resuscitated, or transferred to a hospital if needed, 4) that Decedent was not going to
receive any blood products, 5) that Decedent was not going to receive proper respiratory care, 6)
that Decedent was not going to be administered any medical tests, 7) that Decedent was not
going to receive I'Vs, 8) that Decedent was not going to receive folic acid, vitamin D, potassium
chloride, calcium carbonate, and warfarin, among other things, and 9) that otherwise care was or
will be withdrawn.

89.  Claimants were deceived by the Health Care Providers’ conduct as described in
this Complaint into thinking that their father was receiving care related to acute rehabilitation.
Acute rehabilitation was the reason Decedent was transferred to Long Green.

90. By failing to disclose information and obtain proper consent for medical treatment

as described in this Complaint, Health Care Providers, Lindyberg and Long Green, by and
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through their actual or apparent agents, or employees, breached their fiduciary or equitable duty
to disclose information and to obtain consent for Decedent’s medical treatment from
Decedent/Claimants. Health Care Providers’ acted intentionally, with malice, and/or with
reckless disregard for Decedent’s autonomy and for Decedent’s right to make his own health
care decisions or to have these decisions made by his family in accordance with his wishes.

91.  As adirect result of Health Care Providers, Lindyberg and Long Green’s breach
of their equitable of fiduciary duties to Claimants and Decedent, by and through their actual or
apparent agents, or employees, Decedent suffered injuries and other damages. Decedent was
deprived of the right to make health care decisions for himself or to have such decision made by
his family in accordance with his wishes. Decedent was deprived of the opportunity to receive
medical care consistent with his wishes and/or pursuant to his family’s instructions. Decedent
was deprived of necessary medical care, and he died because medical care was withdrawn.

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the
Estate of Emest Tyler, demands judgment against Health Care Providers, Genesis Long Green
and Kenneth Lindyberg, individually and/or jointly, for actual, general, special, punitive, and
compensatory damages in an amount exceeding the required jurisdictional amount of Thirty
Thousand Dollars ($30,000.00), exclusive of interests and costs, and any other legal or equitable

relief as justice requires.
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COUNT IV- VIOLATION OF THE COMMON LAW
RIGHT TO MAKE HEALTH CARE DECISIONS }
(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant adopts by reference and incorporates herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

92.  Decedent was entitled to the protection of his common law right as an adult to
make his own decisions regarding medical treatment and/or to receive medical care in
accordance with his wishes. This right included the right of Claimants, as Decedent’s sole
authorized health care decision makers, to make health care decisions for Decedent in
accordance with his wishes. Decedent/Claimants also had the common law right to refuse
medical treatment, including palliative or comfort care.

93. At all times relevant herein, Health Care Providers, Lindyberg and Long Green,
individually and/or jointly, including all duly-authorized actual and/or apparent agents, servants
and employees, owed to Decedent the duty to respect and protect his common law rights as
stated in this Statement of Claim.

94.  Health Care Providers, Lindyberg and Long Green, individually and/or jointly,
including all duly-authorized actual and/or apparent agents, servants and/or employees, violated
such duty knowingly, intentionally, with malice, and/or with reckless disregard for Decedent’s
autonomy and for Decedent’s right to make his own health care décisions or to have health care
decisions 1ﬁade by his family in accordance with his wishes, including, but not limited to:

a. Failing to properly and lawfully disclose information regarding Decedent’s conditions
and regarding changes in treatment plans;

b. Failing to lawfully and ethically implement plans to withdraw care from Decedent;
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c. Failing to lawfully and ethically permit Decedent and or his authorized/lawful
representatives to make health care decisions for Decedent.

d. Failing to give Decedent and/or his authorized/lawful representatives time to transfer
Decedent to another health care facility.

e. Failing to treat and administer medications to Decedent, while Decedent’s
authorized/lawful representatives made plans to transfer Decedent.

f. Failing to timely refer Decedent’s case to the ethics committee.

g. Failing to obtain consent from Decedent and/or Claimants, as his authorized health
care decision makers, before withdrawing care from Decedent.

95.  As a direct and proximate result of the negligent and/or intentional conduct of
Health Care Providers, Lindyberg and Long Green, individually and/or jointly, including any and
all of their duly-authorized actual and/or apparent agents, servants and/or employees, Decedent
suffered bodily injuries, including but not limited to, loss of quality of life, loss of dignity, and
loss of ability to make his own health care decisions or to have health care decisions made in
accordance with his wishes. As a further and direct result of the negligent and/or intentional
conduct of Health Care Providers, Lindyberg and Long Green, individually and/or jointly,
including any and all of their duly-authorized actual and/or apparent agents, servants and
employees, Decedent died.

96.  As afurther result of the conduct of the Health Care Providers herein, individually
and /or jointly, Claimant was deprived of the right to receive medical care consistent with his
wishes and the wishes of his lawful representatives. As a further direct and proximate result,

Decedent died.
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97. At all times relevant hereto, Health Care Providers acted intentionally, with
malice, and/or with reckless disregard for Decedent’s autonomy and for Decedent’s right to
make his own health care decisions or to have decisions made by his family in accordance with
his wishes.

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the
Estate of Ernest Tyler, demands judgment against Health Care Providers, Genesis Healthcare
Corporation and Kenneth Lindyberg, individually and/or jointly, for actual, general, special,
punitive, and compensatory damages in an amount exceeding the required jurisdictional amount
of Thirty Thousand Dollars ($30,000.00), exclusive of interest and costs, and any other legal or
equitable relief as justice requires.

COUNT V - VIOLATION OF STATUTORY RIGHTS UNDER
THE HEALTH CARE DECISIONS ACT

(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant adopts by reference and incorporates herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

98.  In addition to the common law right to make health care decisions as stated in this
Statement of Claim, Decedent possessed rights and protections afforded to him under this State’s
Health Care Decisions Act, Md. Ann. Code, Health — General Atticle, §§5-601, et seq.

99.  Pursuant to the provisions of The Health Care Decisions Act, including, but not
limited to, §5-605, Claimants, collectively, were solely authorized to make health care decision
for their father. Health Care Providers knew this.

100.  Pursuant to the provisions of The Health Care Decisions Act, including, but not
limited to, §5-605, absent consent from Claimants, Health Care Providers had an obligation to

consult and seek approval from an advisory or ethics committee before withdrawing care from
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Decedent. Health Care Providers failed to do this. Otherwise, Health Care Providers needed to
obtain the Decedent/Claimants’ consent before withdrawing any medical care.

101.  Pursuant to of The Health Care Decisions Act, including, but not limited to, §5-
605, if Health Care Providers intended to provide care inconsistent with the wishes of
Decedent’s authorized health care agents or surrogates, Health Care Providers had an obligation
to make every reasonable effort to transfer the patient to another health care provider, assist in
the transfer, and comply with the instructions of authorized health care decision makers to
prevent Decedent’s death, while the transfer was pending. Health Care Providers did not comply
with these statutory requirements.

102.  Otherwise, Health Care Providers did not properly certify Decedent as
incompetent to make his own health care decisions. Health Care Providers withdrew care from
Decedent in violation of the Maryland Health Care Decisions Act without lawful authorization.

103.  In direct violation of the statutorily protected rights and the obligations and duties
attendant thereto, Health Care Providers, Lindyberg and Long Green, individually and/or jointly,
including all duly-authorized actual and/or apparent agents, servants and employees violated the
Maryland Health Care Decisions Act intentionally, with malice, and/or with reckless disregard
for Decedent’s autonomy and for Decedent’s right to make his own health care decisions or to
have decisions made by his family in accordance with his wishes pursuant to the Maryland
Health Care Decisions Act by withdrawing care from Decedent without permission and by not
providing care to Decedent, while transfer to another facility was being arranged.

104.  As a direct and proximate result of the negligent and/or intentional conduct of
Health Care Providers, Lindyberg and Long Green, individually and/or jointly, including any and

all of their duly-authorized actual and/or apparent agents, servants and/or employees, Decedent
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suffered bodily injuries, including but not limited to, loss of quality of life, loss of dignity, and
loss of ability to make his own health care decisions or to have health care decisions made in
accordance with his wishes.

105.  As a further and direct result of the negligent and/or intentional conduct of Health
Care Providers, Lindyberg and Long Green, individually and/or jointly, including any and all of
their duly-authorized actual and/or apparent agents, servants and employees, Decedent died.

106. At all times relevant hereto, Health Care Providers acted intentionally, with
malice, and/or with reckless disregard for Decedent’s autonomy and for Decedent’s right to
make his own health care decisions or to have decisions made by his family in accordance with
his wishes

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the
Estate of Ernest Tyler, demands judgment against Health Care Providers, Genesis Healthcare
Corporation and Kenneth Lindyberg, individually and/or jointly, for actual, general, special,
punitive, and compensatory damages in an amount exceeding the required jurisdictional amount
of Thirty Thousand Dollars ($30,000.00), exclusive of interest and costs, and any other legal or
equitable relief as justice requires.

COUNT VI - INFORMED CONSENT

(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant, Michelle Tyler-Simms, as the personal representative of the Estate of Ernest
Tyler, hereby adopts by reference and incorporates herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

107. At all times relevant herein, Health Care Providers, Lindyberg and Lo:ag;y Green,

individually and/or jointly, including all duly-authorized actual and/or apparent agents, servants
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and employees, owed to Decedent and Claimants, as Decedent’s health care
agents/representatives, the duty to explain any and all proposed treatments, interventions and/or
withdrawal of care and to warn them of any material risks and/or dangers of such treatments,
interventions and/or withdrawal of care, such that Claimants, when acting on behalf of their -
father, and Decedent, when he was competent to do so, could have made intelligent and informed
decisions regarding proposed treatments and interventions, including decisions about the
Withdrawal of care, palliative care , or comfort care.

108.  Health Care Providers, Lindyberg and Long Green, individually and/or jointly,
including all duly-authorized actual and/or apparent agents, servants and employees, owed to
Decedent and Claimants the duty to accurately inform Decedent and/or Claimants about 1) the
nature of Decedent’s medical condition, 2) the nature of all proposed treatments, including
withdrawal of care, 3) the probability of success of any proposed treatments, 4) alternative
methods of treatment, including alternatives to comfort/palliative care, 5) any material risks or
side effects associated with any proposed treatment, including palliative/comfort care, 6) and any
other information that Claimants and/or Decedent would have considered material in making
decisions regarding Decedent’s health care, including decisions about withdrawal of medical
care.

109.  Health Care Providers, Lindyberg and Long Green, individually and/or jointly,
including any and all of their duly-authorized actual and/or apparent agents, servants and
employees, breached their duty of full and proper disclosure and thereby failed to obtain
Decedent and/or Claimants’ informed consent, directly or indirectly, for withdrawing care and

for the implementation of comfort/palliative care. Among other things, Health Care Providers:
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a. Failed to properly and lawfully disclose information regarding Decedent’s conditions
and regarding changes in treatment plans;

b. Failed to timely and properly inform Decedent and/or Claimants that care may be
withdrawn or that care was withdrawn;

e. Failed to timely and properly explain to Decedent and/or Claimants the nature and
purpose of comfort care or palliative care;

f. Failed to explain and/or offer alternatives to comfort/palliative care to Decedent and/or
Claimants.

g. Failed to explained to Claimants and/or Decedent their options if they refused
palliative or comfort care measures; and

h. Failed to timely obtain consent from Decedent or Claimants for withdrawing care
before limiting or withdrawing care from Decedent.

110.  As a direct and proximate result of all the negligence of Health Care Providers,
Lindyberg and Long Green, individually and/or jointly, including any and all of their duly-
authorized actual and/or apparent agents, servants and/or employees, Decedent suffered serious
and permanent disabling bodily injuries, including but not limited to, loss of quality of life, loss
of dignity, and death.

111, As a further direct and proximate result of the wrongful conduct of these Health
Care Providers, Decedent was deprived of his right to make health care decisions or to have
health care decisions made in accordance with his wishes.

112.  Had Health Care Providers disclosed information to Decedent and/or Claimants as
- discussed in this Complaint, Dec‘;edent and/or Claimants would have refused the withdrawal of

care. Decedent and/or Claimants would have insisted that medical care be fully provided and that
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palliative/comfort care was not acceptable. Had these Health Care Providers refused to provide
care as instructed, Decedent would have been transferred to another facility where care would
have been provided in accordance with Decedent/Claimants’ wishes. Otherwise, Decedent would
have received care in accordance with his wishes, and Decedent and Claimants would have
avoided injuries/damages as stated in this Complaint.

113.  In failing to obtain informed consent from Decedent and/or Claimants, Health
Care Providers acted in bad faith, intentionally, with malice, and/or with reckless disregard for
Decedent’s autonomy and for Decedent’s right to make his own health care decisions or to have
decisions made by his family in accordance with his wishes pursuant to the Maryland Health
Care Decisions Act.

114.  Decedent and Claimants were in no way contributorily negligent.

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the
Estate of Ernest Tyler, demands judgment against Health Care Providers, Genesis Healthcare
Corporation and Kenneth Lindyberg, individually and/or jointly, for actual, general, special,
punitive, and compensatory damages in an amount exceeding the required jurisdictional amount
of Thirty Thousand Dollars ($30,000.00), exclusive of interest and costs, and any other legal or
equitable relief as justice requires.

COUNT VII - NEGLIGENT SUPERVISION

(SURVIVAL ACTION BY MICHELLE TYLER-SIMMS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ERNEST W. TYLER)

Claimant adopts by reference and incorporates herein the allegations in all preceding

paragraphs and in all other counts as if fully set forth herein.
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115. At all relevant times herein, an employment relationship existed between Health
Care Provider Long Green and Health Care Provider Lindyberg. Health Care Provider Lindyberg
was an actual and/or apparent agent or employee of Health Care Provider Long Green.

116.  Within the scope of his agency or employment with Health Care Provider Long
Green, Health Care Provider Lindyberg engaged in wrongful conduct as described in this
Complaint, including, but not limited to, failing to act within the applicable standards of care as
described in Count I of this Complaint, concealing information regarding health care as
described in Count II of this Complaint, engaging in constructive fraud as described in Count
III of this Complaint, violating Decedent/Claimants’ common law and statutory rights as
described in Count IV and V of this Complaint, and failing to obtain informed consent from
Decedent/Claimants as described in Count VI of this Complaint.

117.  Health Care Provider Long Green had actual and/or constructive knowledge that
Health Care Provider Lindyberg was not properly communicating with Decedent and Claimants
as discussed in this Complaint and that he withdrew and/or planned to withdraw care from
Decedent in violation of Decedent/Claimants’ wishes and in violation of Maryland law. Health
Care Provider Long Green knew or should have known that Health Care Provider Lindyberg
withdrew care from Decedent unlawfully, without proper consent, or otherwise improperly as
described in this Complaint. Health Care Provider Lindyberg’s wrongful conduct was evident
when he sought the approval to withdraw care from Long Green’s clinical director, not once, but
twice. Instead of insuring that proper consent was obtained for the withdrawal of care or that
Decedent’s case was timely and properly referred to the ethics committee, Health Care Provider

Long Green permitted Health Care Provider Lindyberg to unlawfully withdraw care from
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Decedent. Health Care Provider Long Green otherwise had actual or constructive knowledge of
Health Care Provider Lindyberg’s improper conduct.

118. As a direct and proximate result of the actions and/or inactions of Health Care
Provider Lindyberg as stated in this Complaint, Decedent and Claimants sustained injuries and
other damages as stated in this Complaint, including in Counts I through VL.

119.  Health Care Provider Long Green failed to use proper care in supervising Health
Care Provider Lindyberg during his care and treatment of Decedent by permitting Health Care
Provider Lindyberg to withdraw medical care from Decedent without his/Claimants’
consent/knowledge in violation of Maryland law and otherwise engaging in wrongful conduct as
described in Counts I through VI.

120.  As a direct and proximate result of the actions and/or inactions of Health Care
Provider Long Green, including, but not limited to, insuring that care was withdrawn from
Decedent with the knowledge and lawful consent of Decedent/Claimants or otherwise pursuant
to the Maryland Health Care Decisions Act, Decedent and Claimants suffered injuries and
damages as stated in this Complaint, including in Counts I through VIIL.

121.  In failing to obtain informed consent from Decedent and/or Claimants, Health
Care Providers acted in bad faith, intentionally, with malice, and/or with reckless disregard for
Decedent’s autonomy and for Decedent’s right to make his own health care decisions or to have
decisions made by his family in accordance with his wishes pursuant to the Maryland Health
Care Decisions Act. |

122, Decedent and Claimants were in no way contributorily negligent.

WHEREFORE, Claimant, Michelle Tyler-Simms, as the Personal Representative of the

Estate of Ernest Tyler, demands judgment against Health Care Providers, Genesis Long Green

34



and Kenneth Lindyberg, individually and/or jointly, for actual, general, special, punitive, and
compensatory damages in an amount exceeding the required jurisdictional amount of Thirty
Thousand Dollars ($30,000.00), exclusive of interest and costs, and any other legal or equitable
relief as justice requires.

COUNT VIII - WRONGFUL DEATH
(BY CLAIMANTS, INDIVIDUALLY, AGAINST HEALTH CARE PROVIDERS)

Claimants adopt by reference and incorporate herein the allegations in all preceding
paragraphs and in all other counts as if fully set forth herein.

123.  Claimants, except for Claimant, Juliane Tyler, are the surviving children of the
Decedent, Ernest Tyler.

124, Juliane Tyler is the lawful wife of Decedent, Ernest Tyler.

125.  As a direct and proximate result of the wrongful conduct of Health Care
Providers, Lindyberg and Long Green, by and through their joint and/or individual actual and/or
apparent agents, servants, and employees, as described in this Complaint, including in Counts I
though VII, Decedent died, and Claimants’ relationship with the Decedent was forever
destroyed.

126.  As a direct and proximate result of the wrongful conduct of these Health Care
Providers, Lindyberg and Long Green, by and through their joint and/or individual actual and/or
apparent agents, servants, and employees, Decedent suffered bodily injuries and other damages,
including but not limited to, loss of quality of life, loss of dignity, and loss of ability to make his
own health care decisions or to have health care decisions made in accordance with his wishes.

127, As a further result of the conduct of the Health Care Providers herein, individually
and /or jointly, Claimants have suffered in the past and will continue to suffer in the future

tremendous grief, mental anguish, emotional pain and suffering, which they would not have had
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to endure had Decedent been permitted to make his own health care decisions and had Claimants
been permitted to make health care decisions for their father in accordance with his wishes and
Maryland law.

128.  As a further direct result of the conduct of these Health Care Providers as alleged
in this Complaint, Claimants have lost the love, support, guidance, companionship, advice,
counsel, care, attention, protection and comfort furnished by their beloved father. The death of
their father represents a tragedy from which they will never recover.

129. At all relevant times herein, Health Care Providers acted negligently and/or
intentionally, with malice, and/or with reckless disregard for Decedent’s autonomy and for
Decedent’s right to make his own health care decisions or to have decisions made by his family
in accordance with his wishes pursuant to the Maryland Health Care Decisions Act.

WHEREFORE, Claimants, individually, demand judgment against Health Care
Providers, Genesis Long Green and Kenneth Lindyberg, individually and/or jointly, for actual,
general, special, punitive, and compensatory damages in an amount exceeding the required
jurisdictional amount of Thirty Thousand Dollars ($30,000.00), exclusive of interest and costs,
and any other legal or equitable relief as justice requires.

Respectfully Submitted,
MURPHY, FALCON & MURPHY

(8O —

William H. Murphy, Jr., Esquire
Mary Koch, Esquire

Jon S. Stefanuca, Esquire

One South Street, 23" Floor
Baltimore, MD 21202

(410) 951-8744

Attorney for Claimants
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