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“The question raised by this appeal is 
whether a physician retained by the 
Department of Labor, Division of 
Disability Determinations (Division) to 
examine a claimant for social security 
disability benefits has a duty to the 
examinee to exercise reasonable 
professional care in rendering a diagnosis.”



“all of the attributes, 
responsibilities, obligations and 
consequences of the physician-
patient relationship do not obtain 
to the limited professional contact 
between the examining physician 
and the plaintiff here.”



“Defendant Frieman moved for 
summary judgment dismissing the 
complaint as against him, asserting 
that he owed no duty to plaintiff to 
exercise reasonable care in the 
making of his diagnosis.”



Trial court: Granted

App. Div. Reversed



“We have canvassed the law of other 
jurisdictions and acknowledge that the 
majority rule, based on privity and 
usually applied in the pre-employment 
examination context, rejects the notion 
of the examining physician's liability to 
the examinee for a professionally 
negligent diagnosis.”



“We do not intend to 
impose upon the examining 
physician the same scope of 
duty as is owed to the 
traditional patient.”





“He has not seen any ophthalmologist in 
recent years because ‘I cannot afford it.’”

“Dr. Frieman further reported that he had 
advised plaintiff to ‘follow-up with his own 
Ophthalmologist,’ advice plaintiff denied 
having received.”

Did not see own physician for 6 months



“Certainly plaintiff here, at least prima facie, relied, 
both reasonably and foreseeably, on the examining 
physician's diagnosis. Clearly, he relied thereon with 
respect to his entitlement to disability benefits. 
Moreover, with respect to his asserted reliance on 
the diagnosis in making his own subsequent 
medical decisions, there is a reasonable factual 
dispute respecting the communication to him of the 
diagnosis, the manner of that communication, and 
the foreseeability both of the communication itself 
and his consequent reliance thereon.”
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