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Health Law: MCO liability

Quality & Liability very similar to
Prof. Thaddeus Pope

hospital
Managed Care Liability Iiability
2 categories of Vicarious
MCO liability: Actual agency
1. Vicarious Ostensible agency
2. Direct
Direct

Negligent selection
Negligent retention
Negligent supervision
Negligent (UR)
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Restrict patient choice

| ff
Utilization review iid) St a

Prior authorization

N -« model
Financial incentives -

through capitation &
risk sharing pools

Docs work exclusively for
HMO in centralized
clinic

Strongest case for
showing master-
servant

Minuscule market share
Often described as the purest type of HMQ, staff-model plans are.

nationally. not a factor in health care today.
Distribution of HMO types Share of total enrcllment I PA

Mixed: 210 (32.2%}

Mixed: 39.68%

Group: 22 (3.4%) =
Network: 85 (13.0%) [

Group: 9.6%

model

IPA: 41.5%

IPA: 322 (49.4%) —

Staff: 8(1.29%) lé Staff: 0.5% l;

SOURCE: THE INTERSTUDY COMPETITIVE EDGE: HMO INDUSTRY REPORT 9.1
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No centralized office — docs
have own offices

Ostensible
agency

Probably will fail to show
master-servant

Can still show other vicarious
liability theories

Boyd
V.
Albert Einstein

Hemothorax

HMO/PPO

DIRECTORY"




“Your PPO Co.
physician”

“our staff”

Direct

Negligent selection
Negligent retention
Negligent supervision
Negligent (UR)

Vicarious

Direct agency (Resp. Sup.)
Ostensible agency

These are claims
arising from a
coverage
decision
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MCO Direct
Liability
for UR

We are not talking
about other forms of
direct & vicarious
liability (e.g.
malpractice)
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1. Public
a. Medicare
b. Medicaid
c. Other

Wickline

V.
2. Private

Ca I ifo rn ia o a. Individual

b. Employer

e T N S ATORE S CONFIDENTIAL Pationt P
Gommunity Acuts Hospital Raquel Conrad
v o MEDI-CAL e o
Anytown. C4 2514 MANAGED CARE AUTHORZATION | ™ Anyown, G 95014 Au g u St 1 9 76

PATIENT INFORMATION

FATIENT HAME [AcE. eEx ‘ ‘ |

e commmwu | Qe Ll A Lois Wickline treated by Dr. Daniels

e Ny 14 October 1976
[FROM T[] 10 (L] EWESK 101 3 We W lor one weelk 9 Ehang

oks, 2X Week for ane

T |mm T Dr. Polonsky diagnoses Leriche syndrome

January 6, 1977
Wickline admitted
Medi-Cal authorizes 10 days

January 7, 1977
Dr. Polonsky repairs artery in leg Ja nNua ry 16, 1977

January 12, 1977 Medi-Cal denies 8 days

Complications Authorizes only 4 more days
Lois needs follow-up surgery

January 16, 1977

Dr. Polonsky determines Lois needs
8 more days



January 21, 1977
Dr. Polonsky discharges Wickline

January 23, 1977

Complications at home

January 25, 1977

Dr. Polonsky’s requested discharge date

Why does Wickline
lose?

Causation problem?

Pagarigan
V.
Aetna
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|February 8, 1977 Amputate |

Malpractice case

against Medi-Cal nurse
against Medi-Cal physician

If Medi-Cal were liable, would
Dr. Polonsky be off the hook

e
A

I Areas with little

fat and muscle over
bony prominences
are common sites
of bedsores

i"" 2

Delayed transfer to hospital ;.




Aetna

/ GVMG
GVMSO ‘//'

Magnolia
Gardens
Dr. Buttleman

Patient family
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Contrast Wickline —
no external UR

Physician incentivized
ex ante to do it for
the insurer



