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Plaintiff’s Conduct
Contributory Negligence
Comparative Negligence
Assumption of Risk

Express
Implied
Statutes of Limitations

Statute of Repose

DEF burden to establish These are defenses to

defense negligence only.

For intentional torts, use
privileges discussed

(DEF can, of course, also
negate any element of |
PTF prima facie case) earlier.
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If DEF can argue
contributory negligence,

. Relationship to proximate cause

E.g. How could DEF foresee
that PTF would run into a pole

Might also be able to

argue DEF not even that was open and obvious
negligent in 1%t place




Distinguish mitigation
PTF cannot recover for

damages could not avoid
AFTER being injured

Contributory negligence
contributes to cause of
injury

Exception to contributory
negligence

Last clear chance

aka doctrine of the
discovered peril

Contri bUtOI’y DEF last clear chance
negligence not DEF commit intentional tort
defense in some DEF violates statute intended

- to protect helpless PTFs
clrcumstances




(1) Was DEF negligent?
Answer "'yes" or ''no."

If your answer to Question No. 1 was
"no", do not answer any further
questions on this form.

Contributory
negligence used to
be dominant rule
but rare today

Comparative

Negligence

(2) Was the negligence of DEF a
legal cause of injury to PTF? =

Answer "'yes" or ''no."

If your answer to Question No. 2
was "no," do not answer any further
questions on this form.




(3) Was PTF negligent?
Answer "'yes" or ''no."

If your answer to Question No. 3
was "no," you must now complete
Question 7.

In contributory negligence
jurisdiction, PTF barred
from recovery

In comparative negligence
jurisdiction, continue
analysis

Mclntyre
V.
Balentine

(4) Was negligence of PTF a legal

cause of injury to him/her?
Answer "'yes" or ''no."

If your answer to Question No. 4 was
"no," you must now complete
Question 7.

(5) What...damages...caused ..

(6) [D]etermine percentage of fault
for PTF and DEF for damages
identified . . .

Defendant %
Plaintiff %
TOTAL 100 %




Trial court Tenn. SCT

TN now a comparative negl. state

DEF verdict

. . PTF can recover so long as PTF
PTF neg“gent In negligence less than DEF negligence
contributory
neg"gence world PTF damages reduced by % PTF negl.

PTF damages always 1. Pure: always
reduced by % PTF fault

2. 1T 50% or less

But is PTF sufficiently at
fault to trigger total bar 3. If under 50%

Pure PTF can recover the =
remainder (i.e. % of

jurisdictions DEF fault)




Even if PTF 99%

. Not greater than .
responsible

equal or less
Still can sue DEF for 1% (eq )

contribution to injury jurisdictions

Same as pure PTF can recover for DEF
contribution to injury

except that PTF Only if PTF negligence is
. “equal or less” than DEF
cannot recover if T Moaiee
PTF fault is >50%

PTF negligence must be < 50%

Not as great as Works same as pure

(less than) except that PTF cannot

e recover If fault is
jurisdictions > 50% or = 50%




PTF can recover for DEF Bert sues Ernie for $100,000 for
contribution to injury injuries he suffered when he slipped on &
milk that Ernie spilled.
Only if PTF negligence “less Jury determines that Ernie was 50%

than” DEF negligence responsible and Bert was 50%
responsible for his own injuries because

PTF negligence must be he walked across the kitchen through
< 49% the milk.

= PTF 49% | PTF50% | PTF 51%
Contributory -- (and more)
Pure
Pure

Not

Not greater greater
Not as

Not as great great

Assume NJ has a statute under
which PTF would recover
$640,000 of her $800,000 in

— DEF must establish damages because a jury found

(not just assert) PTF her to be 20% negligent in the

negligence accident in which she was

injured.

For contributory,
comparative negligence




NJ has adopted: Kid darts out in front of car

and is hit. Kid is66.6% at *®
fault. Driver is 33.3% at

B) contributory negligence fault. Kid suffered $10,000

C) assumption of the risk in damages.

D) negligence per se

A) comparative negligence

In contributory negligence In PURE comparative
jurisdiction, kid’s negligence jurisdiction,
potential recovery is: kid’s potential recovery is:

$0 $0
$6666 $6666
$10,000 $10,000

s

kid’s potential recovery is: ===
0 7 0N
i R ™
$10,000




Assumption -

of Risk







1. The risk of injury from the aetivity and
weaponry Involved in paintball is signifi-
cant, including the potential for permanent
disability and death, and while particular
protective equipment and personal disei-
pline will minimize this risk, the risk of
serious injury does exist;

2. T KNOWINGLY AND FREELY AS-
SUME ALL SUCH RISKS, both known
and unkneown, EVEN IF ARISING
FROM THE NEGLIGENCE of thoze per-
sons released from liability below, and as-
sume full responsibility for my partic-
ipation; and,

McCune v. Myrtle
Beach Shooting
Range

http://www.judicial.state.sc.us/opinions/HTMLFil
es/COA/3974.htm

4. I, for myself and on behalf of my heirs
... HEREEEY RELEASE AND HOLD
HARMLESS THE AMERICAN PAINT-
BALL LEAGUE (APL), THE APL CER-
TIFIED MEMBER FIELD, the owners
and lessors of premises used to conduct
the paintball activities, their officers, offi-
cials, agents, and/or employees (“Heleas-
ees”), WITH RESPECT TO ANY AND
ALL INJURY, DISABILITY, DEATH, or
loss or damage to person or property,
WHETHEERE CAUSED BY THE NEGLI-
GENCE OF THE ERELEASEES OR
OTHERWISE, except that which is the
result of gross negligence and/or wanton
misconduct.

I HAVE READ THIS RELEASE OF LI-
ABILITY AND ASSUMPTION OF RISK
AGREEMENT, FULLY UNDER-
STANDING ITS TERMS, UNDER-
STAND THAT I HAVE GIVEN UP SUB-
STANTIAL RIGHTS BY SIGNING IT,
AND SIGN IT FREELY AND VOLUN-
TARILY WITHOUT ANY INDUCE-
MENT.

Enforceability of exculpatory
contract depends on validity «
of consent

1. Risks understood &
appreciated

2. Risks voluntarily and freely
assumed




Sometimes AR
deemed by

statute

Seigneur
V.
Nat’| Fitness

“All exercises shall be taken by
me at my sole risk . ... NFI
shall not be liable to me. . .. |
release and discharge NFI
from all claims . . . for all acts
of active or passive
negligence.”

New Pennsylvania law protects owners from liability

Pennsylvania's Thoroughbred industry received a boost
last month when Governor Ed Rendell signed into a bill
that protects horse owners of all breeds and event
sponsors from liability in the event of a no-fault injury.

The bill's supporters view the new law as a way to help
create a competitive insurance market with improved
access to horses plus an increased appeal to join the
horse industry due to less risk.

| A~
According to the Pennsylvania Equine Council, the basis
for the bill is the legal docirine known as "assumption of
risk,” in which a plaintiff is not entitled to damages if
knowing of a dangerous condition, he or she voluntarily
exposed himself or herself to the risk that resulted in
injury.




Public policy
limitation on
assumption of risk
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Transaction suitable for public
regulation

Service of great importance
Service a practical necessity

Party invoking exculpation has
decisive advantage bargaining
strength

RELEASE: The hospital is a nonprofit,
charitable institution. In consideration of the
hospital and allied services to be rendered ™
and the rates charged therefor, the patient or
his legal representative agrees to and hereby
releases The Regents of the University of
California, and the hospital from any and
all liability for the negligent or wrongful
acts or omissions of its employees, if the
hospital has used due care in selecting its
employees.

Implied

Assumption
of Risk




