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Brain death 

in California 

courts

ÅPic stinson

ÅPic others SF  KY etc

ÅClick clickclick

Israel Stinson

Alan Sanchez

Anahita Meshkin Lisa Avila Alex Pierce

Jahi
McMath

Roadmap 4 parts



12/21/2016

4

1
What is 

brain death 2
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dutiesat BD 3
Growing 
resistance
to BD
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legal 
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37

Brain 
Death

1959

1968

43

Wrong
44

Risk averse 
clinicians want 
certainty & clarity



12/21/2016

6

1974
California 

Health & 

Safety Code 

§ 7180

1970s

Variability

Uniformity

1981

52

UDDA
An individual . . . . .  is dead . . . 
who has sustained either

(1) irreversible cessation of 
circulatory and respiratory 
functions, or

(2) irreversible cessation of all 
functions of the entire brain

1982
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California 

Health & 

Safety Code 

§ 7180

56

UDDA 
beyond 
California

All 56 US 
jurisdictions 

(narrow exception NJ)

Legally 
settled
since 1980s

Remains
settled 
(legally)

άŘǳǊŀōƭŜ 
worldwide 
ŎƻƴǎŜƴǎǳǎέ

Bernat 2013

61

BUT
άǿŜƭƭ ǎŜǘǘƭŜŘ 
yet still 
ǳƴǊŜǎƻƭǾŜŘέ

Acknowledge conceptual problems
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Total 
brain 
failure

= death
Part
2 of 4

67

Clinician 
duties   
after BD

ά!ŦǘŜǊ ŀ ǇŀǘƛŜƴǘ Φ Φ Φ ōǊŀƛƴ 
dead . . . medical support 
should be discontinuedΦέ άƻƴŎŜ ŘŜŀǘƘ Φ Φ Φ ŘƛŀƎƴƻǎŜŘ Φ 

. . discontinueǎǳǇǇƻǊǘ Φ Φ Φέ

άhƴŎŜ ŘŜŀǘƘ Φ 

. pronounced, 

all medical 

interventions 

should be 

withdrawnΦέ

Consent  
not 
required

Not a 
patient

Dead
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Not a 
patient

No
duty 
to 
treat

Also a bright line rule

76

BUT
Reasonable   
accommodation

No 
duty  
treat

Dead
Temp
duty  
άǘǊŜŀǘέ

Dead 1983
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Dorityv. Superior Court, 
145 Cal. App. 3d 273

άŘƻŜǎ not mean . . . 

doctors . . . green light 

to disconnect a life-

support . . . without 

Ŏƻƴǎǳƭǘŀǘƛƻƴ Φ Φ Φ Φέ

ά²Ŝ ŀǊŜ ƛƴ ŀŎŎƻǊŘ ǿƛǘƘ Φ Φ Φ 

deferring . . . until the 

initial shock . . . dissipates; 

and would encourage 

other . . . providers to 

ŀŘƻǇǘ ŀ ǎƛƳƛƭŀǊ ǇƻƭƛŎȅΦέ

Obiter dictum
άōȅ ǘƘŜ ǿŀȅέ

άǎŀƛŘ ƛƴ ǇŀǎǎƛƴƎέ2008

нллт άǘƘŜǊŜ ƻǳǘ ǘƻ ōŜ 
a law contest in 9ƴƎΩǎ
district

Mike 
Eng

2007

άƻǳƎƘǘ ǘƻ ōŜ ŀ 
ƭŀǿέ ŎƻƴǘŜǎǘ

Constituent's mother 

experienced severe stroke 

Eventually diagnosed as 

neurologically dead. 

Physician took 15 hours to 

notify the family
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Family given only 3 hours to 

pay their final respects 

1 family member out of town

Family's spiritual leader could 

not be reached.

California 
Health & 
Safety Code     
§ 1254.4

άƘƻǎǇƛǘŀƭ shall adopt a 

policy for providing 

family or next of kin 

with accommodationέ

What
άŎƻƴǘƛƴǳŜ only previously 

ordered cardiopulmonary 

ǎǳǇǇƻǊǘΦέ 

άNo other medical 

ƛƴǘŜǊǾŜƴǘƛƻƴ ƛǎ ǊŜǉǳƛǊŜŘΦέ

How 
long

άǊŜŀǎƻƴŀōƭȅ 

ōǊƛŜŦ ǇŜǊƛƻŘέ

άŀƳƻǳƴǘ ƻŦ ǘƛƳŜ Φ Φ 

. to gather family . 

Φ Φ ŀǘ Φ Φ Φ ōŜŘǎƛŘŜέ
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άƛƴ ŘŜǘŜǊƳƛƴƛƴƎ ǿƘŀǘ ƛǎ 
reasonable . . . consider 
the needs of other 
patients and 
prospective patients in 
ǳǊƎŜƴǘ ƴŜŜŘ ƻŦ ŎŀǊŜΦέ

Early versions    
of the bill ς

1 or 2 days

<24   x x x x
24 x x x x x x
36
48 x
72 x x x Usually 2-3 days 

Bellevue 
Coney Island 
Elmhurst 
Harlem
Jacobi 
Kings County 
Lincoln 
Metropolitan 
North Central 
Bronx Queens 
Woodhull

106

BUT
Accommodation 

not enough for 

some

Part
3 of 4
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Surrogate 
resistance  
is growing

More families 

dispute DDNC
NEUROLOGY

Aug. 2016

(200)

50% report 

families request 

organ support 

after DNC

άƛƴ ǊŜŎŜƴǘ ƳƻƴǘƘǎ Φ Φ Φ 
families of . . . patients 
determined . . .dead by 
neurologic criteria have 
rejectedǘƘƛǎ ŘƛŀƎƴƻǎƛǎέ

JM LuceΣ ά¢ƘŜ ¦ƴŎƻƳƳƻƴ /ŀǎŜ ƻŦ Jahi
McMathΣέ  /ƘŜǎǘ όнлмрύ мптόпύΥммпп-51.

13 ethics consults άŦŀƳƛƭȅ 
members asked . . .  to 
deviate from standard 
procedures following  
ōǊŀƛƴ ŘŜŀǘƘέ

AL FlammŜǘ ŀƭΣ άCŀƳƛƭȅ ƳŜƳōŜǊǎϥ ǊŜǉǳŜǎǘǎ ǘƻ ŜȄǘŜƴŘ ǇƘȅǎƛƻƭƻƎƛŎ    
support after declaration of brain death: a case series analysis and  
ǇǊƻǇƻǎŜŘ ƎǳƛŘŜƭƛƴŜǎ ŦƻǊ ŎƭƛƴƛŎŀƭ ƳŀƴŀƎŜƳŜƴǘΣέ W ClinEthics (2014) 
25(3):222-37.

56 DDNC (2014-16)

Conflict in 10%
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Many cases 
going to 
court

Part
4 of 4

120

5 attacks 
on brain death

121

Attack 
1 of 5

Confusion

Mistrust
Lisa Avila
Anaheim  Hosp.

Wrong before Ą
wrong now too
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TawilL Ŝǘ ŀƭΣ άCŀƳƛƭȅ ǇǊŜǎŜƴŎŜ ŘǳǊƛƴƎ ōǊŀƛƴ ŘŜŀǘƘ ŜǾŀƭǳŀǘƛƻƴΥ ŀ 
ǊŀƴŘƻƳƛȊŜŘ ŎƻƴǘǊƻƭƭŜŘ ǘǊƛŀƭέ - CritCare Med. 2014 Apr;42(4):934-42

128

Attack 
2 of 5

Want 

religious 

exemption

No 
death 
by BD

Religious 
objection

Contrast 

1254.4

No 
duty  
treat

Dead

No 
duty  
treat

Dead

NY CA IL change this

Temp
duty  
άǘǊŜŀǘέ

Dead
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NJ Opposite No 
duty  
treat

Dead

NJ changes this

Changes 
definition 
itself

άώ5ϐeath . . . shall not  
be declaredupon the 
basis of neurological 
criteria . . . when . . . 
violate the personal 
religious beliefs Φ Φ Φ Φέ

²Ŝ ŘƻƴΩǘ 
treat the 
dead

Indefinite 

accommodation

Until
death by   
CP criteria

California 
rejected
(twice)
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1986
Richard       
Katz

1987
Rejected 

everywhere

outside NJ

Motl Brody (DC)

152

ShahidaVirk  (Mich.)

Cho Fook Cheng (Mass)


