




















































































C. DEFENDANT/APPELLANT HAS FAILED TO SATISFY 
MANDATORY CONDITIONS FOR EXERCISING ANY 
TREATMENT REFUSAL RIGHT IN THE NEW JERSEY 
ADVANCE DIRECTIVES FOR HEALTHCARE ACT. 

Even if Defendant/Appellant satisfied the prerequisites for triggering a 

treatment refusal right in the Advance Directives for Healthcare Act, that right 

is conditional on transferring care to a new healthcare provider. [See supra, 

Point II] This is especially true when the treatment at issue is life-sustaining. 

Jobes, 108 N.J. at 425 ("[I]t would be difficult, perhaps impossible, to find 

another facility . . .. Therefore, to allow the nursing home to discharge ... 

would essentially frustrate Mrs. Jobes' right of self-determination."). 

Moreover, the Act confirms the "transfer before refuse" requirement by 

expressly requiring that before a physician may "decline to participate" in 

requested treatment, "the physician shall act . .. to effect an appropriate, 

respectful, and timely transfer of care, and to assure that the patient is not 

abandoned or treated disrespectfully." N.J. S :A. 26 :2H -62(b ) (emphasis added). 

In short, to any extent that the Act provides an exit/withdrawal option, 

Defendant! Appellant has failed to satisfy' its prerequisite conditions. 
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POINT IV 

THERE IS SUBSTANTIAL EVIDENCE SUPPORTING THE TRIAL 
COURT'S DETERMINATION THAT JACQUELINE BETANCOURT 
WAS AN APPROPRIATE GUARDIAN. 

The trial court's appointment of Jacqueline Betancourt as guardian for her 

father was the appropriate. Family members are generally best qualified both 

because of their grasp of the patient's approach to life but also because of their 

special bonds with him. Jobes, 108 N.J. at 416. 

Jacqueline and her father were very close. [Feb. 23, 2009 Tr. at 85: 15-21] She 

had a substantial basis to exercise substituted judgment. [Feb. 23, 2009 Tr. at 

24: 16-22,33: 16-23, 76:21-77:4,83 :3-6] And Jacqueline's treatment decisions 

for her father were suppOlied by her entire family. [Feb. 17,2009 at 33:11-

Still, Defendant/Appellant suggests that Jacqueline was an inappropriate 

guardian because the potential medical malpractice action provided an incentive 

to continue treatment. [Def/ App Br. at 25] But this argument is hardly 

14. Jobes, 108 N.J. at 399. Even if the treatment decision had to be made on 
a best interest standard, the evidence establishes that Mr. Betancourt had no 
perception or awareness of any pain or suffering. [Feb. 17,2009 Tr. at 
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sufficient, gIven the "manifest abuse of discretion" standard of review. 

Wolosoffv. CSI Liquidating Trust, 205 N.J. Super. 349,360 (App. Div. 1985) 

The trial court already made the appointment aware of the malpractice issue. 

In any case, potential conflict is hardly sufficient reason to dismiss the 

guardian. "[T]he issue is not the existence of a conflict of interest, but its 

pervasiveness and its effect. Only when a surrogate decision is motivated 

primarily by something other than by concern for what is best for the patient 

[should a new surrogate be sought]." Alan Meisel & Kathy L. Cerminara, The 

Right to Die: The Law of End-of-Life Decisionmaking 3.24[c] (3d ed. Aspen 

2004 & Supp. 2008) (explaining that since surrogates are usually family 

members, they almost always "stand to lose or gain in some way from the 

patient's death.,,)15 

36:33-37:6,79:13-15,83:5-7,105:16-17; NJHA Br. at 9] 
15. Indeed, if the mere appointment of guardian gave Jacqueline both the 
right to make treatment decisions and the right to bring the medical 
malpractice action, then any other appointed guardian would have precisely 
the same conflict. 
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POINT V 

THE .JUDICIAL CREATION OF A BINDING INTERNAL DISPUTE 
RESOLUTION MECHANISM WOULD VIOLATE LAW, PUBLIC 
POLICY, AND CONSTITUTIONAL DUE PROCESS. 

Defendant/Appellant's Amici boldly ask this Court "legislate from the bench" 

[NJHA Br. at 58] and "to set forth ... procedures to be followed by physicians 

and hospitals when similar situations arise in the future." [NJHA Br. at 3] 

They argue that hospitals can be trusted to resolve these SOlis of treatment 

disputes on their own, without judicial intervention. But this radical proposal 

would violate law, public policy, and constitutional due process. 

A. .JUDICIAL LEGISLATION IS INAPPROPRIATE, ESPECIALLY 
HERE ON A VERY LIMITED RECORD. 

Amici admit that the narrow facts and issues in this matter "do not provide the 

necessary context to address ... permutations ofthe decision to withdraw life-

..... ~~~.-~~ ···~sustainingtreatment."[NJHABl'.1-0~emphasis.added)J-Still,the)Lsuggestthe .. 

Court need not resolve "conflicts about ... what quality of life justifies the ... 

foregoing of life-sustaining medical treatment." [NJHA Br. at 10] 

This suggestion is implausible. The very essence of Defendant/Appellant's 

position is that it should be permitted to withdraw Mr. Betancourt's life support 
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Highlighting the inappropriateness of judicial legislation, here, is the fact that 

every jurisdiction in the world that has created a binding internal dispute 

resolution mechanism for end-of-life treatment disputes has done so 

legislatively. 18 

Texas is the only jurisdiction in the United States with a dispute resolution 

mechanism of the type that Defendant/Appellant's Amici urge this court to 

implement. Tex. Health & Safety Code § 166.046.19 But the long, painstaking 

history and development of the Texas statute stands in sharp, stark contrast to 

the limited facts in this case, which developed in a narrow preliminary 

injunction hearing. See generally Robert L. Fine, "The Texas Advance 

Directives Act of 1999: Politics and Reality," 13 HEC Forum 59 (2001) 

(describing the many meetings, between 1997 and 1999, of a "multidisciplinary 

. ... ...... . .... ... ....taskforce"that reviewedandrecommendedchangestothelawregarding.end-: 

of-life decisions); Robert L. Fine, "A Model for End-of-Life Care?" Wash. 

18. See, ~., Tex. Health & Safety Code § 166.046; Ontario Health Care 
Consent Act, S.O., ch. 2 (1996) (Can.), available at 
http://www.canlii.org/on/laws/sta/1996c.2sch.a120080821 /whole.html. 
19. Remarkably, Amici's proposal is materially more aggressive than the 
Texas law, because it permits unilateral withdrawal even when the ethics 
committee "supports the position of the patient or the patient's healthcare 

37 



Times, Sept. 6, 2009 ("The law was developed by a broad coalition of 

concerned parties, including right-to-life advocates and representatives of 

Texas doctors, nurses, hospitals, nursing homes, hospice facilities and 

lawyers."). 

B. THE NEW JERSEY SUPREME COURT HAS GIVEN HOSPITAL 
ETHICS COMMITTEES THE AUTHORITY TO APPROVE 
STOPPING LIFE-SUSTAINING TREATMENT ONLY WHERE 
THERE IS CONSENSUS. 

In recommending the use of ethics committees in end-of-life treatment 

decisions, the New Jersey Supreme Court clearly limited their role to that of 

a mediator only. Jobes, 108 N.J. at 451 ("'[W]hen ethics committees serve 

as reviewers, they do not supplant the principal decisionmaker .... ''') 

(quoting President's Commission Report at 164). Ethics committees were 

intended as a one-way extra safeguard, for when a surrogate consented to 

... .. ...withholdoLwithdrawJife::sustaining treatmentJmill..apatient.J obes, lQ8 ....... . 

N.J. at 422 & 427. They were devised to ensure that patient preferences 

were honored. 

representative." [NJHA Br. at 62]. 
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because its physicians, contrary to the unanimous opinion ofMr. Betancourt's 

family, unilaterally determined his quality of life to be such that his life is not 

worth living. Indeed, Defendant/Appellant makes this very point in its 

appellate brief. [Def/ App Br. at 2 ("The questions presented here implicate 

multiple ethical, moral, and medical dilemmas."); id. at 19 ("disagree on the 

worth of pursuing life ... subjective ... incorporates value judgments")] 16 

The limited facts and narrow procedural posture of this case make it an 

unsuitable vehicle for devising a radically new and controversial dispute 

resolution mechanism.17 Indeed, it is precisely because courts generally have 

such limited fact-finding capabilities that "the judiciary does not pass laws." 

State v. Haliski, 140 N.J. 1,26 (1995); Dixon v. Gassert, 26 N.J. 1, 18 (1958) 

("It is not our function to legislate"). "[T]he Legislature is better equipped than 

...... wetodevelop and.frameacomprehensiveplanforresolvingthes.eproblems," 

Jobes, '108 N.J. at 424 (quoting In re Conroy, 98 N.J. 321, 387-88 (1985)). 

16. Defendant/Appellant also argued this point to the trial court. [Jan. 22, 
2009 Tr. at 9:9 ("[W]e're addressing questions of quality of life .... ")] 
17. For example, there is no evidence on how a decision in this case would 
impact the "quality and availability of health care services." [GNYHA Br. at 
3; NJHA Br. at 51] There is no evidence as to how long or how hard a 
provider should attempt transfer before being allowed to withdraw without 
transferring. [NJHA Br. at 63-64] 

36 



The ethics committee was never intended to be the forum of last resort in 

cases of dispute between providers and surrogates. "If a disagreement arises 

among the ... guardians or doctors ... judicial intervention will be 

required." Jobes, 108 N.J. at 427-28. Cf. N.J.S.A. 26:2H-69(b )(2) 

("Nothing in this Act shall be construed to impair the right of a patient, 

healthcare representative ... who consults with an institutional or regional 

reviewing body to seek review by a court of competent jurisdiction."). 

To give the ethics committee the right to withdraw life-sustaining treatment 

is to abandon all settled standards for healthcare decision making. In 

Conroy, the Supreme Court warned that it would not be appropriate for "a 

court to designate a person with the authority to determine that someone 

else's life is not worth living simply because to that person, the patient's 

... ~~~'qualityofJife'or valuetosocietyse\~mlsn~gligible."2K N.J ,flt J67.Y ~t,. 

that is precisely what Amici ask this Court to allow ethics committees to do. 

C. HOSPITAL ETHICS COMMITTEES LACK THE NECESSARY 
NEUTRALITY, TRAINING, AND STANDARDS TO 
ADJUDICATE TREATMENT DISPUTES. 

Not only does New Jersey (or hardly any state's law) not give adjudicatory 

power to ethics committees, but ethics committees are not prepared to 

39 



exercise such power in any case. Many lack the necessary independence, 

diversity, composition, training, and resources. Pope, 31 Campbell L. Rev. 

at 257. Ethics committees are overwhelmingly intramural bodies; that is, 

they are comprised of professionals employed directly or indirectly by the 

very same institution whose decision the ethics committee adjudicates. 

Consequently, many make decisions that suffer from risks of corruption, 

bias, carelessness, and arbitrariness. rd. They cannot, as now constituted, be 

designated as forums of last resort in cases of conflict. 

This is somewhat illustrated by a case that both Defendant/Appellant and its 

Amici cite: Causey v. St. Francis Medical Center, 719 So. 2d 1072 (La. App. 

1998). [Def/ App Br. at 18-20; NJHA Br. at 32-33] The court refused to 

defer to the medical appropriateness judgments made by the patient's 

.... physiciansorhy .. thehospital's. M.Qrals.and EthiGS BO(lrcl.h1§t~(l<:l, the 9Ql1rt 

determined that the standard of review had to be determined like any other 

medical malpractice case, and sent the case to a review panel. Causey, 719 

So. 2d at 1076. 
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There may have been some basis for judicial deference to intramural 

professional medical judgment in the 1970s and 1980s. But today, after 

substantial experience with the corruption of medical judgment (from both 

pharmaceutical detail men and reimbursement incentives), there is less basis 

for such deference. 

CONCLUSION 

For the foregoing reasons, amicus curiae, Professor Thaddeus M. Pope, 

requests the Court to affirm the judgment of the trial court. 

Respectfully submitted, 
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