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CAUSE NO. 2015-69681

EVELYN KELLY, INDIVIDUALLY, 8 IN THE DISTRICT COURT OF
AND ON BEHALF OF THE ESTATE 8
OF DAVID CHRISTOPHER DUNN, 8
8
Plaintiffs, 8
8 HARRIS C@TY TEXAS
V. 8
5 \@
HOUSTON METHODIST HOSPITAL, 8 @
§ D
Defendant. 8 @%%UDICIAL DISTRICT
)
PLAINTIFF’'S AMENDED MOTION FOR SUM@%Y JUDGMENT
TO THE HONORABLE COURT: o@

Now comes Plaintiff Evelyn Kelly (“Mrs. Kell L individually and on behalf of the
Estate of David Christopher Dunn (“Mr. Dunn”)w@ iles this motion for summary judgment
against Defendant Houston Methodist Hospita@ethodist"), and as grounds thereof will show
the Court the following: &

SUI\/II\/IAOF THE ARGUMENT

Mrs. Kelly, individually an behalf of her son’s estate, asks this Court to (1) declare
Tex. Health & Safety Code § 3@ 46 unconstitutional both facially and as applied to Mr. Dunn;
and (2) find that Metho&@epnved Mr. Dunn of his civil right to due process under color of
state law, 42 U.S.C¢§}@3, by utilizing Tex. Health & Safety Code 8§ 166.046. This case is not
moot because th intiff’s injuries are capable of repetition while escaping review.

@ FACTS AND PROCEDURAL BACKGROUND

Mr. Dunn was admitted as a patient of Methodist on October 12, 2015. On or about
November 11, 2015, Methodist provided Mrs. Kelly with a letter (Exhibit A) informing Mrs.
Kelly that Methodist intended to terminate the life-sustaining treatment of her son, Mr. Dunn,

and that a meeting of the hospital’s ethics committee would take place to discuss terminating Mr.
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Dunn’s life-sustaining treatment. The letter from Methodist was sent pursuant to Tex. Health &
Safety Code § 166.046.

In response to receiving the letter, Mr. Dunn and Mrs. Kelly obtained a temporary
restraining order on November 20, 2015. Methodist continued life-sustaining treatment pursuant
to that order until Mr. Dunn’s natural death on December 23, 2015. &%

In support of this Motion, Mrs. Dunn relies on her affidavit (Exhibit@\a video of her son
praying to receive life-sustaining care (Exhibit C), and the affidavit céfgg}mxon (Exhibit D).

ARGUMENT °<@

. The Court should grant summary judgment pursuant to Chapter 37 of the Civil
Practice & Remedies Code (UDJA) because Tex,- Ith & Safety Code § 166.046 is
facially unconstitutional. @

A court has the power to issue a declaratory judgment on “issues of state law and issues

S

of federal law.”? @&
Tex. Health & Safety Code 8 1646 allows a hospital to make an arbitrary and

unreviewable decision to terminate life-s@staining treatment without due process.? The statute
N
states: “If an attending physician r, S to honor a patient’s advance directive or a health care or

treatment decision made by or @ehalf of a patient, the physician’s refusal shall be reviewed by

an ethics or medical corr@;gg?ee...”3 If a conflict exists, the statute then gives a patient these

N
rights: °@

)
N
&
O

! Tex. Civ. Prac. & Rem. Code Ann. § 37.003 (West 2017); see Patel v. Tex. Dept. of Licensing and Regulation, 469
S.W.3d 69, 88 (Tex. 2014). “A court having jurisdiction to render a declaratory judgment has power to determine
issues of fact, issues of state law and issues of federal law if such questions be involved in the particular case.”
United Services Life Ins. Co. v. Delaney, 396 S.W.2d 855, 858 (Tex. 1965); Chapman v. Marathon Mfg. Co., 590
S.W.2d 549, 552 (Tex. Civ. App.—Houston [1st Dist.] 1979, no writ).

2 To comport with due process, a person facing deprivation of life, liberty, or property must be confronted with
reasonable notice of the claims against him so as to be able to mount a proper defense. Inre R.M.T., 352 S\W.3d 12
(Tex. App.—Texarkana 2011, no pet.); Pickett v. Texas Mut. Ins. Co., 239 S.W.3d 826 (Tex. App.—Austin 2007, no
pet.).

3 Tex. Health & Safety Code § 166.046(a).
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(b) The patient or the person responsible for the health care decisions of the
individual who has made the decision regarding the directive or treatment
decision:
(1) may be given a written description of the ethics or medical committee
review process and any other policies and procedures related to this
section adopted by the health care facility;
(2) shall be informed of the committee review process not less than 48
hours before the meeting called to discuss the patient's directive, unless
the time period is waived by mutual agreement; %
(3) at the time of being so informed, shall be provided: N
(A) a copy of the appropriate statement set f@
166.052; and

N
(B) a copy of the registry list of health care %ers and referral

in Section

groups that have volunteered their regadiness to consider
accepting transfer or to assist in |OC%§> provider willing to
accept transfer that is posted on th site maintained by the

department under Section 166.053and

(4) is entitled to: N
(A) attend the meeting; Q>

(B) receive a written explanat@of the decision reached during
the review process; )

(C) receive a copy of the artion of the patient's medical record
related to the treatr@ﬁeceived by the patient in the facility
for the lesser of;, (t) the period of the patient's current
admission to th%ﬁcility; or (ii) the preceding 30 calendar

days; and
(D) receive a of all of the patient's reasonably available
diagnosti ults and reports related to the medical record

provid der Paragraph (C).*

As written, Section 1(6@@ of the Health & Safety Code denies patients constitutional
due process before a Ii&@ninaﬁng decision is made. There is no right to be heard by the
committee. There iosi@}%tandard set in the statute by which the committee is required to make a
decision. There standard as to who sits on the committee. There is no record made of the
committee’s@ting. There is no requirement the committee substantiate its decision in writing,
and there is no right to review the committee’s decision.

By statutorily protecting the hospital’s committee and providing it the opportunity to

deprive an individual of life by terminating life-sustaining treatment without any one of these

4 Tex. Health & Safety Code Ann. § 166.046 (West 2017).

3
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rights, the statute guarantees a constitutional violation. A substantive due process violation
occurs when the government deprives individuals of constitutionally protected rights by an
arbitrary use of its power.> Here, there are simply no standards and no specific procedures to
protect against a deprivation of due process. Rather, the procedures outlined in Section
166.046(b)(1-4) expose patients to a risk of mistaken or unjustified deprivati& f life without
protection, and an unjustified deprivation of life cannot be corrected. @

For example, the time period in which notice is guaranteed fa@ort of any due process

BN
standards. Pursuant to the statute, the patient or person respons'@@)r the health care decisions
of the individual “shall be informed of the committee reyi@vprocess not less than 48 hours
N

S

before the meeting called to discuss the patient’s directivg; unless the time period is waived by

mutual agreement.”® This brief statutory notice pem@o two days does not afford a patient with
adequate opportunity to prepare for a meetinq@&e the subject at stake is the individual’s life.
The State sets an unreasonable time period @%\/hich individuals must: evaluate available options
(if any); determine and confirm pe @@@or entities willing to assist; gather needed medical
records; seek and secure counselattend the meeting. Effectively, the patient can be served
with 48-hour notice on a Fri&j@%ar close of business (at which time administrative offices of
hospitals and lawyers’ &@s are closed), making any meaningful preparation or search for
helpful assistance 0@@?@ those two statutorily-afforded days impossible. Additionally, the
statutes provides @0 right to participate or advocate in the meeting.

Simi@/, the statute fails to require hospitals to provide notice as to why the institution

has decided to unilaterally seek the withdrawal of life-sustaining treatment. The statute instead

provides that the patient or surrogate: “may be given a written description of the ethics or

5> Byers v. Patterson, 219 S.W.3d 514, 525 (Tex. App.—Tyler 2007, no pet.) (citing Simi Inv. Co. v. Harris Cnty.,
236 F.3d 240, 249 (5th Cir. 2000)).
® Tex. Health & Safety Code Ann. § 166.046(b)(2) (West 2017).

4
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medical committee review process and any other policies and procedures related to this section
adopted by the health care facility.”” While the statute does not require hospitals to have policies
or procedures, unpublished and unknown guidelines, criteria, or medical information
undoubtedly leave patients and their families guessing at how to advocate on behalf of the
patient. Without notice of the standards on which a hospital seeks to rem%ﬁfe-sustaining
treatment or the process and procedure by which it makes its decision, tl@a ient is not able to
prepare for an ethics committee meeting. Ultimately, the statute @s for a life or death
determination without any criteria or benchmarks for which pa@%ﬁe susceptible. Tex. Health
& Safety Code 8§ 166.046 fails to provide patients with a g@nable opportunity to prepare for
the crucial hearing where deprivation of life is being de e@ed.

Tex. Health & Safety Code § 166.046(b)(4) @titles the patient or their surrogate to “(A)
attend the meeting.” Attendance to a hear@ which the constitutional right to life is
deliberated fails to meet a constitutional tlé%hold of due process. “For when a person has an
opportunity to speak up in his own d and when the State must listen to what he has to say,
substantively unfair and simply men deprivations [of property interests] can be prevented.”®

Tex. Health & Safetb®e § 166.046 fails to provide a patient a neutral or impartial
decision-maker. Instead\@ Code allows the hospital to appoint the committee members,

S \(,70
without enforcing a@standards of impartiality. A lack of neutrality is a deprivation of due

process as a mattérof law. As the United States Supreme Court said in Marshall v. Jerrico, Inc.,

O

" Tex. Health & Safety Code Ann. § 166.046(b)(1) (West 2017).

8 Fuentes v. Shevin, 407 U.S. 67, 81 (1972). It has long been recognized that ‘fairness can rarely be obtained by
secret, one-sided determination of facts decisive of rights. . . . (And n)o [sic] better instrument has been devised for
arriving at truth than to give a person in jeopardy of serious loss notice of the case against him and opportunity to
meet it.” Fuentes v. Shevin, 407 U.S. 67, 81 (1972) (citing Joint Anti-Fascist Refugee Committee v. McGrath, 341
U.S. 123, 170-72 (1951) (Frankfurter, J., concurring).
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“This requirement of neutrality in adjudicative proceedings
safeguards the two central concerns of procedural due process, the
prevention of unjustified or mistaken deprivations and the
promotion of participation and dialogue by affected individuals.”®

Finally, there is no right of appeal or review of the hospital’s decision. Due process
cannot be ensured without a review of a life-depriving decision.’® Otherwise, all other due
process safeguards are illusory. @

Due to the statute’s failure to provide substantive or procedural % process, the Court
should grant summary judgment pursuant to Civ. Prac. & Rerrl.%ge § 37, holding that the
Health & Safety Code 8 166.046 is facially unconstitutional a@as unconstitutionally applied

D)
to Mr. Dunn. @\

0
1. The Court should grant summaryjudgmen@aintiff’s 42 U.S.C. § 1983 claim
because the hospital deprived Mr. Dunn Q\@ue Process.

A This is a proper claim under 4243:S.C. § 1983.
42 U.S.C. § 1983 allows an indivégu to bring a civil action to recover damages

sustained as a result of the violation of7their constitutional rights. The statute serves as the
vehicle to redress the “deprivati@l any rights, privileges, or immunities secured by the
Constitution and laws by any person acting under color of any statute, ordinance, regulation,
custom, or usage, of any "\') or Territory.”*! To state a claim under the statute, a plaintiff must
allege that (1) defend@eprived plaintiff of a federal right secured by the laws of the United

States or by the dgﬁitution and (2) acted under color of state law.2 “Thus, a threshold inquiry

@@

%446 U.S. 238, 242 (1980).

0 parhamv. J.R., 442 U.S. 584, 591 (1979).

11 Gomez v. Toldeo, 446 US 635, 638 (1980).

12 See Gomez v. Toledo, 446 U.S. 635, 640 (1980); Schreiber v. City of Garland, Tex., CIV.A. 3:06-CV-1170-0,
2008 WL 1968310, at *4 (N.D. Tex. May 7, 2008) (citing Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 155 (1978);
Bass v. Parkwood Hosp., 180 F.3d 234, 241 (5th Cir.1999)).

6
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in a 42 U.S.C. § 1983 cause of action is whether plaintiff has alleged a violation of a
constitutional right or of federal law.” 3

B. The two elements to make a claim as required by 42 U.S.C. § 1983 are met in
this case—deprivation of a federal right(s) under color of state law.

1. Dunn was deprived of his right to Due Process.

Due process requires a fair and impartial trial, accomplished by@wwdmg (1) an
opportunity to be heard (2) a reasonable opportunity to prepare for a Q&g%g (3) a reasonable
notice of the claims against them, and (4) a decision to be re@d through an impartial

tribunal.}*  To constitute a competent trial, the trial (hearin@ust be conducted before an

D

unbiased judge.'® Procedural due process rules are meant°@rotect persons not only from the

deprivation, but from the mistaken or unjustified de@(gion, of life, liberty, or property and
4

133chreiber v. City of Garland, Tex., CIV.A. 3:06-CV- ?@ 2008 WL 1968310, at *4 (N.D. Tex. May 7, 2008)
(citing Neal v. Brim, 506 F.2d 6, 9 (5th Cir. 1975)). Th erlying nature of a claim determines whether or not it is
a healthcare liability claim. Tesoro v. Alvarez (App:. 13 Dist. 2009) 281 S.W.3d 654; Covenant Health Sys. v.
Barnett, 342 S.W.3d 226, 231-32 (Tex. App.—A lo 2011, no pet.) (citing to Yamada v. Friend, 335 S.W.3d
192, 196 (Tex. 2010) (citing Garland Cmty Ho V. Rose, 156 S.W.3d 541, 543 (Tex. 2004)). “A cause of action
against a healthcare provider is a health ca @ ity claim if it is based on a claimed departure from an accepted
standard of healthcare. A claim alleges a ure from accepted standards of health care if the act or omission
alleged in the complaint is an msepara t of the rendition of healthcare services.” Covenant Health Sys. v.
Barnett, 342 S.W.3d 226, 231-32 (Tex ‘ § —Amarlllo 2001, no pet.) (citing to Diversicare General Partner, Inc.
v. Rubio, 185 S.W.3d 842, 848 (Tex 5); Buck v. Blum, 130 S.W.3d 285, 290 (Tex. App.—Houston [14™ Dist.]
2004, no pet.)). Here, the committ mation and decision making processing is a separable claim.

Defendants cite to Te ress Creek in their argument that this case is analogous and should be treated
accordingly. Not so. A readmg his short opinion by the Texas appellate court addresses the issue of whether a
mental healthcare claim is a-Chapter 74 claim. In that case, the plaintiff claimed that the doctors did not provide
adequate care for the ":‘" and plaintiff had initially filed a healthcare liability claim but later amended her
pleadings to artfully take\o t these claims. Texas Cypress Creek Hosp., L.P. v. Hickman, 329 S.W.3d 209, 216
(Tex. App.—Housto LAt Dist.] 2010, pet. denied).

Here, no s aIIegations are made. Plaintiff is not alleging the hospital did not provide care or failed to
meet a profesr@ andard; rather, Plaintiff’s complaint is that the committee decision-making process violated

due process a unconstitutional as a matter of law. Plaintiff has not claimed a violation of a medical standard,
nor that the medical professionals gave inadequate care. Previous briefing has also informed the Court that a claim
pursuant to 42 U.S.C. § 1983 may not be pre-empted by state statute.

4 1n re R.IM.T., 352 S.W.3d 12 (Tex. App.—Texarkana 2011, no pet.); Pickett v. Texas Mut. Ins. Co., 239 S.W.3d
826 Tex. App.—Austin 2007, no pet.); It is important to note, that while the Texas Constitution is textually different
in that it refers to “due course” rather than “due process,” the terms are regarded without meaningful distinction.
Mellinger v. City of Houston, 68 Tex. 37, 3 S.W. 249, 252-53 (1887). Consequently, Texas has “traditionally
followed contemporary federal due process interpretations of procedural due process issues.” Univ. of Texas Med.
Sch. at Houston v. Than, 901 S.W.2d 926, 929 (Tex. 1995); Mellinger, 3 S.W. at 252-53.

15 Johnson v. Mississippi, 403 U.S. 212, 91 S. Ct. 1778, (1971); Martinez v. Texas State Bd. of Medical Examiners,
476 S.W.2d 400 (Tex. Civ. App.— San Antonio 1972), writ refused n.r.e., (May 17, 1972).

7
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interests protected by the Fourteenth Amendment.*® The right to due process is absolute. It does
not turn on the merits of a claim, rather, “because of the importance to organized society”,
procedural due process must be observed.!” Denial of the right to due process requires the award
of nominal damages even without proof of actual injury.8

The statute at issue disregards this constitutionally required proce%!—lere, Section

@
166.046 of the Texas Health and Safety Code violates multiple fac@\hat make up the
constitutional right to due process by: (1) failing to provide a patient @eir surrogate decision-
maker) an opportunity to be heard, (2) failing to give a reason@%};portunity to prepare for a
hearing, (3) failing to give adequate notice of the reasp@\/vhy removal of life-sustaining
treatment is to occur, and (4) failing to allow for a de ié§ to be reached through an impartial
tribunal, (5) failing to require objective standards,oa@ (6) failing to provide a record or right of
review. §
2. Dunn was not given@opportunity to be heard.
The opportunity to be heard e@@tutes a fundamental requirement of due process and

must be provided at a meaningful@e and in a meaningful manner.'® While due process allows

16 Board of Regents of Stat
344 (Tex. 2007) (citing C
17 County of Dallas v. Wi
18 County of Dallas &%\a
(1978)).

19 Armstrong v. 0, 380 U.S. 545, 552 (1965) (citing Grannis v. Ordean, 234 U.S. 385, 394 (1914)); Univ. of
Texas Med. Sc Houston v. Than, 901 S.W.2d 926, 930 (Tex. 1995); Mathews v. Eldridge, 424 U.S. 319, 333, 96
S. Ct. 893, 902 (1976); At the core of affording sufficient due process lies the opportunity to be heard in front of an
impartial tribunal. Johnson v. Mississippi, 403 U.S. 212 (1971); The constitutional right to be heard serves as a basic
tenant of the duty of government to follow a fair process of decision-making when it acts to deprive a person of his
[rights or] possessions. See Fuentes v. Shevin, 407 U.S. 67, 80 (1972) (noting the high value embedded in our
constitutional and political history in permitting a person the right to enjoy what is his, free of governmental
interference). In discussing the deprivation of property, the United States Supreme Court noted that the purpose of
this requirement is not only to ensure abstract fair play to the individual, but more particularly, is to protect a
person’s use and possession of property from arbitrary encroachment — to minimize substantively unfair or mistaken
deprivations of property, a danger that is especially great when the State seizes goods simply upon the application of
and for the benefit of a private party. Fuentes v. Shevin, 407 U.S. 67, 80 (1972).

leges v. Roth, 408 U.S. 564, 569 (1972); County of Dallas v. Wiland, 216 S.W.3d
. Piphus, 435 U.S. 247, 259 (1978)).

, 216 S.W.3d 344, 356 (Tex. 2007) (citing Carey v. Piphus, 435 U.S. 247, 259 (1978)).
and, 216 S.W.3d 344, 356-57 (Tex. 2007) (citing Carey v. Piphus, 435 U.S. 247, 259

8
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for variances in the form of hearing “appropriate to the nature of the case,”?® depending on
significance of the interests involved and nature of the subsequent proceedings, “the right to a
meaningful opportunity to be heard within the limits of practicality, must be protected against
denial by particular laws that operate to jeopardize it for particular individuals.”?* Part of the
opportunity to be heard is the ability to be represented at the hearing.??> Mr. D s mother was
left without an advocate to defend her son’s life. @\@j

The Texas Supreme Court has held that the “opportunlty@%e heard] may not be
attenuated to mere formal observance.”?® Here, while T@@ealth & Safety Code 8
166.046(b)(4) entitles a patient or surrogate decision- makegt\ tend the committee meeting and
receive the patient's medical records, diagnostic re u&@@ and a written explanation of the
committee's decision, that by no means equates togj@process, and the constitutional right to be

NS
heard is glaringly absent in the statute.? §
3. Dunn was not given@)per notice of the proceeding.
The unnecessary exclusmng%&@% critical party from meaningful participation in a

determination of this right to dlre@ue course of medical treatment contravenes the basic tenets
AR

20 Mullane v. Central Hanover Mo 339 U.S. 306, 313 (1950).

21 Boddie v. Connecticut, 40 . 371, 378- 79 (1971).

22 While U.S. Circuit Cou ere split on whether a prohibition against representation of a plaintiff by and through
counsel was a violati plaintiff’s right to due process when subject to permanent suspension, the Court in

Houston v. Sabeti ref to and assessed five factors first laid out in Wasson v. Trowbridge, most notably were: the
education level of @ student, his/her ability to understand and develop the facts, whether the other side is
represented, an ss of the hearing. Univ. of Houston v. Sabeti, 676 S.W.2d 685, 687 (Tex. App. — Houston [1st

Dist.] 1984, ndxwirit). The Sabeti court held the student was met with due process upon determining that the Wasson
factors were not present, for: 1) the proceeding was not criminal; 2) the government did not proceed through
counsel; 3) the student was mature and educated; 4) the student’s knowledge of the events enabled him to develop
the facts adequately; and, 5) the other aspects of the hearing, taken as a whole, were fair. Id; see Wasson v.
Trowbridge, 382 F.2d 807, 812 (2nd Cir. 1967).

3 "Due process of law ordinarily includes: (1) hearing before condemnation; (2) accordance of reasonable
opportunity to prepare for the hearing. Mandate of reasonableness of opportunity may not be attenuated to mere
formal observance by judicial action." Ex parte Davis, 344 S.W.2d 153, 157 (Tex. 1961) (citing Ex parte Hejda, 13
S.W.2d 57, 58 (Tex. Comm'n App. 1929).

2 The statute does not entitle the patient or surrogate decision-maker to offer evidence or utilize counsel. Tex.

Health & Safety Code Ann. § 166.046(b)(4)(West 2017).
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of our judicial system and affronts the principles of individual integrity that sustain it.%> As such,
notice of the claims is a critical component of due process.?® Mr. Dunn, though lucid and
communicative, was not provided direct notice of the hearing. The statute does not require a
conscious patient be guaranteed notice of the hearing that will determine whether the patient will
be removed from life-sustaining treatment. The statutory language provides c%\éfn entitlements
0 “the patient or the person responsible for the health care decisions of @\mdividual who has
made the decision regarding the directive or treatment decision.”?’ | his instance, the hospital
was aware of the patient’s ability to communicate, yet his mo@@as handed the letter which
stipulated the hearing date. In fact, Mr. Dunn had made, his intention to continue life-
sustaining treatment and the attached summary judgm rrf(§ dence of a video recording reveals
this to be certain even post-hearing. Further, it was oot until counsel was hired and a temporary
restraining order was put in place that th@pital took the stance that Mr. Dunn was
incapacitated. And, not until after Mr. Dur@ﬁired a lawyer and obtained a restraining order did
the hospital seek the appointment ofanent guardian. Where on its face and in practice, a
statute neglects to safeguard the ace or notification of the individual to be deprived of his
constitutional right, the systen@%/md of due process, especially so, when hospitals can legally
and arbitrarily deem m&\gﬁ%als incapacitated and go as far as to remove guardianship rights

<

0
from family membe,r@

&

%5 Edward W. v. Lamkins, (2002) 99 Cal. App. 4th 516, 529 (holding that public guardian’s routine of seeking notice
waivers violated conservatee’s due process rights); Thor v. Superior Court (1993) 5 Cal. 4th 725, 723, fn. 2.

% “An elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is
notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action
and afford them an opportunity to present their objections.” Mullane v. Central Hanover Bank Tr. Co. 339 U.S. 306,
314 (1950); see Milliken v. Meyer, 311 U.S. 457, 463 (1940) (noting that notice is required to satisfy the traditional
notions of fair play and substantial justice implicit in due process).

27 See Tex. Health & Safety Code Ann. § 166.046(b)(West 2017).

10
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4. Dunn was not given ability to prepare for the hearing.

A disciplinary proceeding by which a medical student is dismissed for cheating demands
a level of due process that consists of oral and written notice of the charges, written notice of
evidence to be used against the student in the hearing, including a witness list and summaries of
their respective testimonies, the right to counsel or other representation, a fo@% hearing with
the opportunity to present evidence and cross-examine witnesses, and a@g? of appeal.® It is
ironic that Tex. Health & Safety Code § 166.046 does not afford in@als on life-sustaining
treatment any of these same procedural safeguards as are give@%ﬁdical students.?® Here, the
interest at risk is higher, yet per the statute in questiog@hics meetings are held without
providing the patient or surrogate with notice of evide §§be used, a witness list accompanied
by summaries, notice of panel members with accg@anying qualifications, right to counsel or
the opportunity to present evidence and cross@ine witnesses. With the absence of uniform
statutory guidance, the ability of a patier&r surrogate decision-maker to address an ethics
committee depends upon the internales of individual hospitals, the individual in charge of
that hospital's ethics committee,he good graces (if any) of the committee members.
Effectively, a patient’s abilit%dvocate before the body determining whether to continue his
life may well depend in&@] hospital he finds himself. This lack of uniformity creates different
due process availalgg %0 similarly-situated patients, and therefore, renders the statute facially

unconstitutional. GAs Methodist applied an unconstitutional statute, it deprived Mr. Dunn of his

civil rights u@r color of state law.

28 Univ.of Tex. Med. Sch. at Houston v. Than, 901 S.W.2d 926, 931 (Tex. 1995).

25 Even with the heightened procedural due process observed in Than, the Court held that due course of law was
infringed when a student with a liberty interest is denied an opportunity to respond to a new piece of evidence
against him obtained in an ex parte visit and given that the countervailing burden on the state is slight. 901 S.W. 2d
at 932.

11
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5. The hospital committee is not an impartial tribunal as required by
due process as a hearing must be conducted before an unbiased
judge.*°

The U.S. Supreme Court has stressed the importance of a “neutral factfinder” in the
context of medical treatment decisions and the right to a review process.3! Under Tex. Health &
Safety Code § 166.046, a fair and impartial tribunal did not and could not hear @&Hn’s case. The
“ethics committee” members who are employed by the treating hospi@annot be fair and
impartial. Their decision may have an adverse financial impacto@he hospital or put a
colleague’s judgment in public question. Additionally, there i %@%afeguard against ex parte
communications or the ex parte presentation of evidence Eo@hich the patient or his surrogate
could rebut. @\

Aside from hospital employees, the hosp;}t%@elf has an inherent conflict of interest
when acting as arbiter — treating any patle@quwes a financial burden upon the entity.
Members of a fair and impartial tribunal sh@i not only avoid a conflict of interest, they should
avoid even the appearance of a conflict of interest, especially when a patient’s life is at stake.®?
When a hospital “ethics committ meets under Tex. Health & Safety Code § 166.046 for a
patient within its own walls, o@%lwty and impartiality essential to due process are nonexistent.
Section 166.046 prowdx@mechamsm in which a patient’s desire to live is considered by an
impartial tribunal. oi@@rdmgly, a lack of an impartial committee by Methodist was another

violation of Mr. n’s right to due process.

@@

30 Johnson v. Mississippi, 403 U.S. 212 (1971); Martinez v. Texas State Bd. of Medical Examiners, 476 S.W.2d 400
(Tex. Civ. App.—San Antonio 1972), writ refused n.r.e., (May 17, 1972).

3L parhamv. J.R., 442 U.S. 584, 591 (1979) (citing examples of hospital procedures where several hospitals’ review
boards are made up of non-staff community medical professionals and review processes afforded to patients).

32 “There is a great potential for serious conflict of interest for the State when it is paying the medical bill for the
treatment of its ward.” Woods v. Com., 142 S.W.3d 24, 64 (Ky. 2004).
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6. Dunn was sentenced to a premature death.

The preservation of life in Texas is a long-valued right.3

Courts recognize “no right is held more sacred, or is more carefully guarded, by the
common law, than the right of every individual to the possession and control of his own person,
free from all restraint or interference of others, unless by clear and unquestio@ie authority of
law.”34 ©\@@

The State of Texas does not own the decision, and thus Iae@ﬁe authority, to end a
patient’s life by taking away life-sustaining treatment. As such, th@ate of Texas does not have
any authority to delegate such a decision to any actor, prjv or public. The situation facing
patients in hospitals is distinctly different than the instit@ of the death penalty for convicted
felons. By the enactment of Tex. Health & Safgt% de 8 166.046, the State of Texas has
created a scheme whereby patients in Texas i@%}s may have their life extinguished without
any standard, being found guilty of nothin%xcept that of being ill. The State of Texas simply
does not have the authority to sentence ople to premature death.

In Cruzan, the Court noted tha@%@nsﬁtution requires that the State not allow anyone “but
the patient” to make decision@ﬁrding the cessation of life-sustaining treatment.® The Court
went on to note that the s@could properly require a “clear and convincing evidence” standard
to prove the patien}’@ iShes.3® In this case, there is no evidentiary standard imposed by Tex.

Health & Safety e § 166.046. An attending physician and hospital ethics committee are given
O

33 “(a) A person commits an offense if, with intent to promote or assist the commission of suicide by another, he aids
or attempts to aid the other to commit or attempt to commit suicide.” Tex. Pen. Code Ann. §22.08 (West 2017);
Additionally, courts across the nation have upheld similar statutes. See Donorovich-Odonnell v. Harris, 241 Cal.
App. 4th 1118 (2015) (upholding a statute criminalizing the mere act of prescribing drugs as it “is active and
intentional participation in the events leading to the suicide).

34 Cruzan v. Director, Missouri Dep’t of Health, 497 U.S. 261, 269 (1990) (quoting Union Pacific R. Co. v.
Botsford, 141 U.S. 250, 251 (1891)); “It cannot be disputed that the Due Process Clause protects an interest in life.”
Cruzan, 497 U.S. at 281.

% Cruzan, 497 U.S. at 286.

% 1d. at 280.

13

42643130;1



complete autonomy in rendering a decision that further medical treatment is “inappropriate” for a
person with an irreversible or terminal condition. This is an alarming delegation of power by the
state law. A final decision rendered behind closed doors, without an opportunity to challenge
the evidence, present contrary evidence, or appeal a committee decision, is legally insufficient
from the due process intended to protect the first liberty mentioned in Article l%ﬁtlon 19 of the
Texas Constitution and that of the Fourteenth Amendment. Accordmgl;@\ act of using Tex.
Health & Safety Code § 166.046 by Methodist deprived Mr. Dunn ofi@civil rights under color
of state law. @{7@

7. The hospital acted under color of sga\@ W,

Conduct or action under color of state law reog;?ﬁs that a defendant exercise power
possessed by virtue of state law and made possiblg %@because the wrongdoer is clothed with
the authority of state law.3” A State cannot &i}@consﬁtutional responsibilities by delegating
public function to private parties.® “In t%“gypical case raising a state-action issue, a private
party has taken the decisive step that c ed the harm to the plaintiff, and the question is whether
the State was sufficiently involve@) treat that decisive conduct as state action... Thus, in the
usual case we ask whether th@le provided a mantle of authority that enhanced the power of
the harm-causing individt@ﬁctor.”39 Courts have made clear that state action is concluded when
“the State create[d]ot° i gal framework governing the conduct.”*® Here, the State enacted Tex.
Health & Safety \e 8 166.046, the legal framework granting authority to the hospital which

deprived DL&§NS constitutional rights. And, Methodist used it. See Exhibit A.

37 See Georgia v. McCollum, 505 U.S. 42, 51 (1992) (quoting Lugar v. Edmonson Oil Co., 457 U.S. 922, 939
(1982)); see also Mitchell v. Amarillo Hosp. Dist., 855 S.W.2d 857, 864 (Tex. App.—Amarillo 1993, cert. denied).
38 Georgia v. McCollum, 505 U.S. 42, 53 (1992).

39 National Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 192 (1988).

40 Tarkanian, 488 U.S. at 192 (citing North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975).
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Pursuant to the Texas Health & Safety Code, the Hospital exercised statutory authority

evocative of a government function in the following ways:

e Provided approximately two days’ formal notice*!, that Dunn’s life-sustaining could
be removed;

e Held a hearing regarding whether Dunn’s life-sustaining trea t should be
removed*?;
O
)

e Came to a determination that Dunn’s request to continue tife-sustaining treatment

should not be honored*?; °
N
e Came to a determination that Dunn’s life-sustaining @@ent should be removed**;
Q
e Gave written notice that Dunn’s life-sustainin atment could be removed on or
about November 24, 2015, as it can do under @ct‘“’.

Q

Tex. Health & Safety Code § 166.046 give@spitals the power to decide a patient is no
longer worthy of life-sustaining treatment. @ﬁ grant of authority indicates even a private
hospital, when taking action under the statu@, is performing a State function. The ability to take
formal action which will result in de@not available to the public.*® In making the decision to

withhold life-sustaining treatme% e statute allows a hospital’s ethics committee to sit as both

4l See Tex. Health & Safety
42 See Tex. Health & Safe de § 166.046 (a)(West 2017).

43 See Tex. Health & S ode § 166.046 (a)(West 2017).

4 See Tex. Health & Code § 166.046 (a)(West 2017).

4 See Tex. Health &@ ety Code § 166.046(e)(West 2017) (“The physician and health care facility are not obligated
to provide life- ing treatment after the 10th day after the written decisions required under Subsection (b) s
provided to th ent or the person responsible for the health care decisions of the patient [.]”).

46 Compare Lindsey v. Detroit Entertainment, LLC, 484 F.3d 824, 828-31 (6th Cir. 2007) (casino security
personnel were not engaged in state action when they detained a patron and thus owner could not be held liable for
an unlawful seizure under § 1983, because security personnel are not licensed under state law to have misdemeanor
arrest authority; although private security guards who are endowed by law with plenary police power may qualify as
state actors, plaintiffs could not point to any powers beyond those possessed by ordinary citizens that the state
delegated to unlicensed security personnel, and thus they could not show that defendant engaged in any action
attributable to the state); see also Johnson v. , 372 F.3d 894, 896-898, (7th Cir. 2004) Children's Hosp.LaRabida
(delegation of a public function to a private entity triggers state action and a privately employed "special officer"
who possesses full police power pursuant to city ordinance will be treated the same as a regular Chicago police
officer.
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judge and jury of a physician’s recommendation to take action which will result in premature

death. This judicial function of the “ethics committee” is similarly evocative of action.

Private entities have been held to be acting under color of State law for performing

traditionally government functions/heavily regulated government functions as follows:

42643130;1

S

Marsh v. State of Ala., 326 U.S. 501 (1946) (company owned t(@?
)
Smith v. Allwright, 321 U.S. 649 (1944) (primary eIection)(;} @
Q)

Watchtower Bible and Tract Society of New York, Inc.ov@@ardia De Jesus, 634 F.3d
3, 10 (1st Cir. 2011), cert. denied, 132 S. Ct. 549, \E. Ed. 2d 396 (2011) (public
streets within “urbanizations,” which are neighberhgod homeowners' associations
authorized by city to control vehicular and pede@n access, remain public property
despite their enclosure, and regulating acces@%a and controlling the behavior on
public property is a traditional, classic gov@nt function; thus, urbanizations were
state actors for purposes of § 1983 actio allenging closure of access to public

streets); 0&\@

Romanski v. Detroit Entertainmer@_.c., 428 F.3d 629, 636-40 (6th Cir. 2005)
(although private security guardé\w 0 exercise some police-like powers may not
always be viewed as state actors,@/here guards are endowed by state law with plenary
police powers, they qualify agystate actors under the public function test; casino’s
private security police o were licensed by the state and had the authority to
make arrests and thus afforded power traditionally reserved to the state alone
such that guard’s co& on duty on the casino’s premises would be considered state

action);

AR
Belbachir v. Couynty of McHenry, 726 F.3d 975, 978 (7th Cir. 2013) (although
employees @rlvate firm hired to provide medical services at jail were not public

employees«they were performing a public function and thus were acting under color

of stat@

Lee wKatz, 276 F.3d 550, 554-557 (9th Cir. 2002) (under Brentwood, it suffices that

inally private party satisfy a single state action test and here private lessee of
public outdoor area owned by city performed a traditional sovereign function when it
sought to regulate free speech activity on city-owned land; although not everyone
who leases or obtains a permit to use a state-owned public forum will necessarily
become a state actor, here the city retained little, if any, power over the private entity
and thus its policing of free speech in the public forum was a traditional and exclusive
function of government);
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e Duke v. Massey, 87 F.3d 1226, 1231 (11th Cir. 1996) (decision of presidential
candidate selection committee for state Republican Party to exclude candidate from
primary ballot pursuant to authority granted under state law constitutes state action
for purposes of candidate's federal civil rights action despite argument that committee
members made decision in their capacity as representatives of Republican Party); and

e Duke v. Smith, 13 F.3d 388, 393 (11th Cir. 1994), writ denied, 513 U.S. 867 (1994)
(because bipartisan state-created committees are inextricably intertwined with the
process of placing candidates’ names on the ballot and it is%% state-created
procedures and not the political parties that make the final det ation as to who
will appear on the ballot, the power exercised is directly attributable to the state).

The Tex. Health & Safety Code § 166.046 clearly permits Tg@%ﬂospitals, via its “ethics

committees,” to take action (such as to hear and determin@@ther a recommendation to
withhold life-sustaining treatment against a patient’s wish@ appropriate, and then exercise
removal of life-sustaining care 10 days after providing-written notice) normally only held in the
hands of State officials such as peace officers an&ge}ecutioners who can take a person’s life

against that person’s wishes with immunity.*’ s, as Methodist admitted to using Tex. Health

& Safety Code § 166.046, the elements to a@2 U.S.C. § 1983 claim are met.
@

I11.  The case is not moot becaus@ls capable of repetition yet evading review.
Despite Defendant’s argu s, the death of Chris Dunn does not render this case moot.

The Supreme Court of Texa@s recognized two exceptions to the mootness doctrine: (1) the

)
capability of repetition“yet evading review exception, and (2) the collateral consequences

0
exception.*® “The@g@able of repetition yet evading review’ exception is applied where the
challenged act @ such short duration that the appellant cannot obtain review before the issue

becomes m?"‘g The Supreme Court of Texas has noted that the “capable of repetition yet

47 See, e.g. Cornish v. Correctional Services Corp., 402 F.3d 545, 550-51 (5th Cir. 2005) (private corporation
delegated authority to operate juvenile correctional facility fell within public function test as far as its provision of
juvenile correctional services to the county).

48 State v. Lodge, 608 S.W.2d 910, 912 (Tex. 1980).

49 Spring Branch 1.S.D. v. Reynolds, 764 S.W.2d 16, 18 (Tex. App.—Houston [1st Dist.] 1988, no writ).
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evading review” exception has only been observed in cases that similarly challenge
unconstitutional acts performed by the government or its designated surrogates.>

A. Application of Section 166.046 designed for repetition.

Specifically, Tex. Health & Safety Code § 166.046, on its face, applies to all persons for
whom life-sustaining treatment is being utilized to sustain their life in al %Xas hospitals.

Certainly, application of the Statute is capable of repetition. Defendant@ln citation, Lee v.

&
&
[T]here may be rare instances where a court holds tg@@case involving a deceased
prisoner is not moot, either because it is a class ac\ or because it is capable of
repetition yet evading review[.]* @

Valdez states:

In the Conservatorship of Wendland, the Californi preme Court made clear that rather
than dismissing a case upon the passing of the %@rvatee, it has the discretion to retain
“otherwise moot cases presenting important iss@at are capable of repetition yet tend to evade

review.”®? The Wendland Court applied txception, noting that the case raised “important

issues about the fundamental rights Qo@%ompetent conservatees to privacy and life, and the
corresponding limitations on CO@E%\ators’ power to withhold life-sustaining treatment.”
Repeatedly, in Texas, patients@life-sustaining treatment are dealing with similarly important
issues of their fundament@ghts. Being provided 48 hours’ of notice that a nameless, faceless

panel of persons of @gﬁwown qualifications will decide whether to terminate life-sustaining

treatment, the pa@ is afforded only a meeting, at which they will have no right to speak, no
O

%0 Gen. Land Office v. OXY U.S.A., Inc., 789 S.W.2d 569, 571 (Tex. 1990); eg State v. Lodge, 608 S.W.2d 910 (Tex.
1980) (holding that the mootness doctrine does not apply to appeals from involuntary commitments for temporary
hospitalization of less than 90 days in mental hospitals pursuant to Texas Mental Health Code).

51 Lee v. Valdez, 2009 WL 1406244, *14 (N.D. Tex. May 20, 2009) (C.J. Fitzwater) (emphasis added) (citing
Kremens v. Bartley, 431 U.S. 119, 133 (1977) (indicating that courts do not require or always anticipate that the
repetition will occur to the same plaintiff in all circumstances — certainly, in the case of a deceased prisoner, the
same prisoner will not receive the repeated action).

2 (2002) 26 Cal.4th 519, ft. 1; e.g. Thompson v. Department of Corrections (2001) 25 Cal.4th 117, 122;
Conservatorship of Susan T. (1994) 8 Cal.4th 1005, 1011, fn. 5.

5326 Cal.4™" at ft. 1.
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right to counsel, no advance knowledge of the rules or standards, and with no right of review, is
a deprivation of fundamental rights. Given that patients subject to Tex. Health & Safety Code §
166.046 are almost all gravely ill, this denial of due process is unarguably subject to repetition.

B. Application of Tex. Health & Safety Code § 166.046 is designed to evade
review.

The Court in Wendland, which heard a case involving a conservat@o had sought to
remove life-sustaining treatment from the conservatee, further affirmg that “as this case
demonstrates, these issues tend to evade review because they typi%i&y concern persons whose

o . - A o
health is seriously impaired.”>* Similarly, where a guardian @ltem appealed to the Circuit
Court in Woods v. Kentucky concerning the constituity of a statute governing the

0
withdrawal of artificial life support after the passing @(Q Woods to natural causes, the circuit
court dismissed the case as moot, but the Court @&ppeals reversed and remanded, “citing an
exception to the mootness doctrine, applig&@ when the underlying dispute is ‘capable of
repetition, yet evading review.””® @©
)

Tex. Health & Safety Code@G.O% allows 48 hours’ notice of the ethics committee
meeting, and in 10 days’ time, Iiggsustaining treatment may be removed, presumably resulting in
death.>® As the statutory @Qrperiod for a lawsuit is at least 20 days following date of service,

©
it is practically imposos@bfor a patient bound to life-sustaining treatment, let alone any person,
N

to retain counsel @omplete a lawsuit, with resulting appeals, in just twelve days.®” The

application @. Health & Safety Code 8§ 166.046 is undoubtedly capable of evading review.

5426 Cal.4™ at ft. 1.

55142 S.W.3d 24, 31(Ky. 2004) (distinguished case from the one at hand due to the clear and convincing evidence
standard required by the Kentucky statute).

% See Tex. Health & Safety Code § 166.046 (West 2017).

57 See Tex. R. Civ. P. 99(b) (“The citation shall direct the defendant to file a written answer to the plaintiff’s petition
on or before 10:00 a.m. on the Monday next after the expiration of twenty days after the date of service thereof.”).
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Defendant is mistaken in believing this matter moot; Tex. Health & Safety Code §
166.046 fits squarely within a mootness exception, and case law as well as the importance of the
issues firmly support the matter being heard as the act as put forth by the statute is capable of
repetition while evading review.

CONCLUSION %ﬁ

There are no facts in dispute. Tex. Health & Safety Code § 166.0 \ads as it is written.
Methodist used and relied on that statute to assemble its ethics commi&{eﬁand render its decision.
Only the intervention of this Court stayed implementation of&odist’s decision. But, the
denial of due process had been accomplished. According@the Court should find that Tex.
Health & Safety Code 8 166.046 is unconstitutional, bo(&cially and as applied to Mr. Dunn,
because it denies patients due process rights and@)ecifically, denied Mr. Dunn of his due
process rights. The Court should also find @Iethodist violated Mr. Dunn’s constitutional
rights under color of state law and award n@al damages of one dollar ($1.00).

@ PRAYER
WHEREFORE, PREMIS&NSIDERED Plaintiff Evelyn Kelly prays that the Court

grant this motion for summar@ﬁgment and provide Plaintiff such other and further relief, at

law or in equity, to which @ may be justly entitled.
@
@%\
Sl
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Respectfully submitted,
AKERMAN, LLP

[s/ James E. Trainor, 11
James E. "Trey" Trainor, I11.
Texas State Bar No. 24042052

trey.trainor@akerman.com Ne
700 Lavaca Street Suite 1400 @§
Austin, Texas 78701 @\

)

Telephone: (512) 623-6700 .
Facsimile: (512) 623- 670L\@

Joseph M. Nixon
Texas State Bar No. §4800

joe.nixon@akerman.com
Brooke A. Jime

Texas State B . 24092580
brooke.ji akerman.com
1300 Pos Blvd., Suite 2500
Houstop-Fexas 77056
Teﬁ: (713) 623-0887
F@ax imile: (713) 960-1527

,@TORNEYS FOR PLAINTIFF
@Z
S

@E@TIFICATE OF SERVICE

I hereby certify that rue and correct copy of the foregoing has been forwarded to all
counsel of record Ilsted%% in accordance Texas Rules of Civil Procedure 21a on August 21,
2017, via E-Filing ande system via email to:

Dwight W. Scott, Via Email: dscott@scottpattonlaw.com
Carolyn Capocgia=8Smith Via Email: csmith@scottpattonlaw.com
Scott Patton
3939 Washington Avenue, Suite 203
Houston, Texas 77007

[s/ Joseph M. Nixon
Joseph M. Nixon
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