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At the conclusion of
this unit, the medical
student should be able
to answer the
following 11 questions

Medical

Malpractice
(Duty & Breach)

1. What is theprevalence 4. What are 4 ways in which 6. When/how are
of medical error? the standard of care is .
geographicallydefined resources (economlc

2. What are the mairiypes inti
of medical error? 5. What effect does board Var'at'on)

certification have on considered?

3. How is thestandard of . .
geographical variations

caretypically established



. Other than through expert
witnesses, hovelseis the
standard of care defined
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. How is a school of thought
established

4 major
reports

10.When is the standard of
care set by the judge

11.When is the standard of
care set by CPGs

latrogenic
Injuries

1999
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Note: We will continue
medical malpractice on
Tuesday, with a fresh set
of objectives

Injuries induced by
physician, medical
treatment, or
diagnostic procedures

TO CRR IS HUMAN




98,000deaths
each year from
preventable
medical error

Injured
1.4 million

Killed
180,000

Revew Asrie

A New, Evidence-baset Estimate of Patient Harms
Asocated with Hosial Care

Jon T James, 1)
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Department of Health and Human Services

ADVERSE EVENTS IN HOSPITALS!
NATIONAL INCIDENCE AMONG
MEDICARE BENEFICIARIES

Just Medicare

icares (0713

Just hospitals

400,000 2016

preventable harm to patients
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- Heart disease 597,689

S B 2 5 O O O O Cancer 574743
y o

® ANALYSIS but understated CcOPD 138,080

= Stroke 129,476

Medical error—the third leading cause of death in the Accidents 120,859

Us

Saber Tebrani AS, et al. Qualy and Safety in Health Care 2013,0:1-9. doit10.1136bmijes-2012-001550

Malpractice allegation group n (%) Mean, USS
Diagnosis related 100249 (28.6) 386849
Treatment related 95635 (27.2) 196960
Surgery related 84980 (24.2) 280257
Obstetrics related 22951 (6.5) 651670
Medication related 18697 (5.3) 257333
Anesthesia related 10525 (3) 419126
Monitoring related 7101 Q) 354131
Other miscellaneous 6929 (2) 176781
Equipment/product related 1872(0.5) 128204
Intravenous and blood-rroducts related 1080 (0.3) 294011
Behavioural health related 687 (0.1) 212494
Total 350706 (100) 313813

Goals

Deterunsafe practices

Compensatethe injured Negligent
errors




Negligent

errors

60 compensated claims
20 before lawsuit
35 after lawsuit filed
5 at trial

10,000 paid claims per yea

»DataBank

NATIONAL PREACTITIONER

Errors

Injuries

errors

Negligen

LAWSUITS BY SPECLALTY
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100,000 patients
4000 adverse events
1000 from malpractice
125 claims (only)
60 compensation
(+ to some of 3000
non-negligent)

760,000 civil cases

Tort = 50% = 380,000
Med Mal =2.5% = 18,000

DOJ 1992 study 75 large countie




Analogize to
informed
consent

PTF claims DEF deviated
from standard of care

PTF must establish SOC

No expertA no SOC
No SOCA no breach

No breachh no case

PTF claims DEF failed
to disclose X

PTF must establish
that hadduty to
disclose X

Almost always,
PTF needsxpert
witnessto
establish SOC

What question
does the
expert answer
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Medical
malpractice

Basic
Flowcharts:

Establishing
SOC

What would the
reasonable
physicianhave
done in the
circumstances
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~ Objective
standard:
effort does
not matter

You can be
No Forrest below average

Gump defense

yet not
negligent

&

Optimal care

| Foveemmumss

Very QOOd care _ /K/{%\N‘ STAINLESS STEEL j 1 \ 4
Good care = 1 ~ \ SURGICAL NEEDLES / , N\ Y—
Average Care ~ N
Substandard care Negligence e 'Q//, 2;“? 3
Reckless care Q}}} okevﬁ\'\ ~ ,( N
Gross incompetence ~ Fragriefit in patient SE T~ =

i 'ﬂ:‘*\ R e Q‘ =

=l 4 Tagme Pt -



PTF claims: But PTF expert
Wrong size needle G0SaiadnanFir
Used it wrong K | LJLJS y. 5
Should have found it

Expert must ﬁ RPP vzloult

establish _ave USEe

bigger needle

3. RPP wouli

have found

needle
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Bad
expert

2. RPP woul
have pushed
with curve

There is no single
standard of care
applicable to all
physicians



Geography
Economic factors
Specialization
School of thought
Judicial

CPG

What would the
reasonable
physicianhave
done in the
circumstances

Butwhich
reasonable
physician

1. Strict locality

2. Statewide

3. Same or similar
4. National
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DEF measured
against the
reasonable
physician

The reasonable
physician
where

MD in locality

MD in state

MD in same/similar
MD in USA



G2 AGES OF EVERY NEW MODEL ON SALE!
GCAR=DRIVER
£ TR

NEW (13AR

~3E!

Strict
locality

ad & & a +y €
or her case in chief . . .
negligently failed to meet the
applicable standard of health
care practiceof the
communityin which such
care allegedly was or should
KIS 06SSy LNZ
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Used to be the rule
everywhere

No longer followed
anywhere, except
Idaho

GAYy O2YLJ} NR &2
trained . . . providers . . . in
the same community, . . .
that geographical area. .
nearest to which such care
was or allegedly should have
0SSy LINROJARSF

PNl VERY few
E] ey hed physicians know Hard to sue an
easonable the standard of ldaho physician
physician in

A care in specific
Ferry |ldaho towns

10



Mass General
expertcan
know SOC

Formerly Boise
or

Learns it for
the case

Legal duty

What RP WA
physician would
do

Statewide

DEF duty =
reasonable MD
in state of DEF

What a RP WA
physician would
do might not be
best
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Statewide Standards

Arizona: Ariz Rev Stat §12-363 (2003)
Virginia: Va Code Ann §8.01-581.20 (2006)
Washington: Wash Rev Code §7.70.040 (2006)

Dr.
Merenstein
followed
EBM

) Yet he still
3 \ loses

Same or
similar

11



Same or Similar Community Standard)
Arkansas: Ark Code Ann §16-114-206 (2006)

Tllinois: Jinkins v Lee, 200 1l12d 320, 282 1ll Dec 787,807 NE2d
411 (2004)

Kansas: Tompkins v Bise, 259 Kan 39, 910 P2d 185 (1996)
Maryland: Md Code Ann, [Cis & Jud Proc] §3-2A-02(c) (2006)
Michigan: Mich Comp Laws Serv §600.2169 (2006)
Minnesota: Lundgren v Eustermann, 370 N'W2d 877 (Minn 1985)
Nebraska: Neb Rev Stat §44-2810 (2006)

Naorth Carolina: NC Gen Stat §90-21.12 (2006)

North Dakota: Winkjer v Herr, 277 N'W2d 579 (ND 1979)
Oregon: Or Rev Stat §677.095 (20086)

Tennessee: Tenn Code Ann §29-26-115 (2005)

Community size
Hospital size

Number & type medical
facilities

Discussed with providers

Visited hospital

DEF Livingston, MT
GP

PTF Denman, MA

expert Orthopedic
surgeon

Johnson v. Richardséfenn. App. 2010)

Expert:  Springfield, MO
Defendant:Memphis, TN

PTF expert need not
be fromBozemon

PTF expert must be
familiar with SOC in
place likeBozemon
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DEF duty to act as
reasonable physician
in DEF community
or one similar to it

Expert can acquire that
knowledge specifically for
litigation

e.g. visitBozemon(or
similar)

12



National

DEF duty to act as
reasonable physician
in USA

(majority standard)

Physician expected to posses:
medicalknowledgeand to
exercise medicgldgmentas
possessed by reasonable
doctoranywhere in the
United States

Patient dl'ezafter
apdo i
[

-
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4 theories of
negligence

13



1. Decision to operate
2. Surgery itself

3. Postop care

4. Sponge left

But DEF can argue
variation /
adjustment for
resourcereasons

This is a variation
ONLY when already
usingnational
standard

But physician only
must useresources
as are reasonably
available
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'] Cleveland Clinic

Okay if plaintiff experts
have never been to MS
brefore

Still anational
standard re
knowledge &
judgment

N

} Statewide

Locality National

Sa:m_e or Can still argue
similar resources

14


http://www.clevelandclinic.org/

Dermatology
Emergency Medicine
Surgery

Orthopedic surgery
Pediatrics
Anesthesiology

2012 Physician Licensure Statistics

878,194

Board Certified vs. Non-Board-Certifled

671,755

206,439

Standard of care
adjustment for
medical
credentials

Board certified
alwaysheld to
national
standard

6/5/2016

=== American Board
rlﬁi”i of Medical Specialties
S=5. Higher standards. Better care®

Board Certification goes beyond
basic medical licensure

3-6 years of training
Examination

Even in
Idaho (strict locality)

Minnesota (same or
similar jurisdictions)
Virginia (statewide)

Assume expert is
from Mayo Clinic
(Rochester, MN)

15



[ Si Q&
geographic SOC
to SOT

F in Seattl
Expert must learn

Is medicine
really different
in Idaho- NO

Y 2
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DEF in Grand Marafs
Expert must learn SOC
there or similar place

Grand Wargis

MN

Strict locality

Statewide May be
Same or similar same
Nationwide standard

But still an important rule
of evidencere: how
standard established

16
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DEF can
establish
a 2dS0OC

Sufficient that
DEF conduct
complies with

either one

Compliance with Jury doesiot Jury instruction:

. Sufficient that DEF
SOTaS: gOOd a§ determme ccl)JmI Ilied witheither
compliance with . . hpl e
SOC established Wh'ch SOC JS ZCNCE ; ngugﬂ Ig SS I

10 Sdd SN v Wy

by PTF ao . FYR F2tt268)
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DEF haburdento
establish SOT

How does she do
that?

BOTH

Reputable and
respected

AND

Considerable
number

DEF must establish
SOT in thesame way
PTF establishes SO(
(e.g. geographical)

Not enough that
you and your
SGU roommate
do it that way

SOT can be used in
any jurisdiction-- no
matter how SOC is
established

e.g. in Arizona

(reputable & respected
in Arizong

+

(considerable number
in Arizong
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All physicians

|

DEF can
argue
statewide
SOT

National

Same or
similar

|

DEF can argue

same orsim
SOT

|

argue
national

DEF can

SOT
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Pt arrives ED at St.
Joseph Hospital

Bell's Palsy

Auscultate the
carotid artery to
determine if a
bruit (blowing,
swishing sound
indicating blood

Smoothing of
the forehead —_

Wrong
e diagnosis

Inability to
close eyelid —

Drooping of the
mouth corner

cmerve that
al movement.
. ) PTF claims
Not negligent to arrive at negligent
the wrong diagnosis. because no
ultrasound

DEF can do everything
GNRAIKGE | YR
the wrong answer.
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