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Using Legislation and 

Policy to Promote Shared 

Decision Making and 

Utilization of Decision Aids
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Thaddeus Mason Pope, JD, PhD

άƘŜŀƭǘƘŎŀǊŜ 

purchasers . . .  

should be 

committedǘƻ {5aέ

BUT

Too fewclinicians use PDAs

άtǊƻƳƛǎŜ 

remains 

ŜƭǳǎƛǾŜέ



4/22/2018

2

This 
talk

How law
pushes
PDA
use

Not just 

inertia

Active 

opposition

Law
Medicine
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Humility άcomprehensive

strategy required  

to promote wider 

ǳǇǘŀƪŜ ƻŦ {5aέ

Coulter - World Psychiatry 16:2 - June 2017

Research evidence

Medical leadership

Training 

Outcome measures

Institutional support

Availability

law
άŦǊŀƳƛƴƎ {5a ŀǎ ŀ ǇŀǊǘ ƻŦ Φ Φ 

. patient rights . . . bolster . . 

Φ ŎǳƭǘǳǊŜ ŎƘŀƴƎŜέ

17

Roadmap parts4
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Part 1
20

Payment 

tools

Part 2
22

Liability 

tools

Part 3
24

Mandate  

tools



4/22/2018

5

Part 4
26

Need for 

certification

27

Payment 

Tools
Agency in charge is CMS

Other 
insurers

Medicare
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PDA use = 

άŎƻƴŘƛǘƛƻƴ     

ŦƻǊ ǇŀȅƳŜƴǘέ

No 

PDA

Logic
Medicare only pays

άƳŜŘƛŎŀƭ 
ƴŜŎŜǎǎŀǊȅέ

άaŜŘƛŎŀƭƭȅ 

ƴŜŎŜǎǎƛǘȅέ not

a purely clinical 

determination

Unwanted

Not med. necc.



4/22/2018

7

2015

Require PDA

2018

4examples

1
Screening for Lung 

Cancer with Low 

Dose Computed 

Tomography

National Coverage 

Determination

Feb. 5, 2015
CAG-00439N

1st requirement   

of SDM for 

Medicare 

coverage
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30 pack year smoking history Chest CT scan

Before
CT scan

άmust receive 

Φ Φ Φ {5a Ǿƛǎƛǘέ

άinclude . . .   

one or more 

ŘŜŎƛǎƛƻƴ ŀƛŘǎέ
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Coding   

& Billing

G0296

G0297
CT scan

SDM 

2
Percutaneous Left 

Atrial Appendage 

Closure Therapy

National Coverage 

Determination

Feb. 8, 2016
CAG-00445N

LAA = source for 
blood clots that 
can cause strokes
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Thin blood with  

anticoagulant 

medication

Before
implantation

άŦƻǊƳŀƭ {5a 

interaction . . . 

evidence-based 

decision toolέ
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άǿƛǘƘ ŀƴ 

independent
non-interventional 

ǇƘȅǎƛŎƛŀƴέ

3
Implantable 

Cardioverter 

Defibrillators

National Coverage 

Determination

Feb. 15, 2018
CAG-00157R4

Delivers electric 

shock to restore 

normal heartbeat
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Before
implantation

άŦƻǊƳŀƭ {5a 

encounter   

must occurέ

άŜǾƛŘŜƴŎŜ-based

decision toolέ

Original

SDM with an 

άƛƴŘŜǇŜƴŘŜƴǘέ 

clinician

457 hospitals 
settle for 
$250 million
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BUT άdelaypotentially 

ƭƛŦŜǎŀǾƛƴƎ L/5έ

4 Agency in charge is CMS

Direct Decision      
Support Model

Canceled Feb. 2018

Too burdensome

Shared Decision 
Making Model

Canceled Nov. 2017 

Not enough ACO interest

Quality 

measure 
for PFP (e.g. ACO)
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79

Payment Tools

State Level 5examples

1
2010 Comprehensive 

primary care liked to 

wellness, prevention, 

self-management, and 

community services
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356 clinics 
certified 

Certification requires

άǇŀǊǘƛŎƛǇŀƴǘǎ ŀǊŜ ƎƛǾŜƴ 

the opportunity to fully 

engage in . . . shared 

decision-makingέ
Minn. Admin.4764.0010to 4764.0040

2
Mass. Law 6D  § 14 (certify med homes)

Mass. Law 6D  § 14 (certify ACOs)

3
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ACO cert.
5.206(i)(2)  2018

4

Medicaid cover 

advance care 

planning 
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ά!ŘǾŀƴŎŜ ŎŀǊŜ 

planning shall 

consist . . . SDM  . 

. . decision aidsέ
98

¢ƘŀǘΩǎ ŦŜŘŜǊŀƭ 

and state 

payment tools

99

Liability 

Tools

PDA 
as 
shield 2examples



4/22/2018

18

1
ÅJCE  from March 2013

Safe harbor

for using PDA 2
De facto   

safe harbor
summer 2008


