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ny as to the inventory’s 1991 value, both
parties now admit that the inventory is
essentially worthless. The trial court’s or-
der would force TGI to accept that inven-
tory to offset $63,000 of its judgment. In
light of this potential injury, and for the
reasons stated above, TGI is entitled to a
writ of mandamus. The trial court is di-
rected to set aside its order of November
8, 2000.

PETITION GRANTED; WRIT IS-
SUED.

MOORE, C.J., and SEE, LYONS,
BROWN, JOHNSTONE, HARWOOD,
WOODALL, and STUART, JJ., concur.
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Patient’s children brought action to
enjoin nursing home from removing feed-
ing tube. Patient’s spouse was allowed to
intervene. The Circuit Court, Mobile Coun-
ty, No. CV-2000-1810, Edward B. McDer-
mott, Jr., J., ordered removal of the tube.
Children appealed. The Supreme Court,
Harwood, J., held that: (1) as a matter of
first impression, any finding that patient
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was in a persistent vegetative state needed
support by clear and convincing evidence,
and (2) remand was appropriate for an
explicit finding.

Affirmed in part and remanded; af-
firmed on return to remand.

1. Appeal and Error ¢=931(1), 1008.1(6)

Under the ore tenus standard of re-
view, the trial court’s findings of fact based
on oral testimony, and a judgment based
on those findings, are given a presumption
of correctness and the judgment will not
be reversed unless it is shown to be plainly
and palpably wrong.

2. Appeal and Error ¢=1008.1(3)

Under the ore tenus standard of re-
view, appellate courts are not allowed to
substitute their judgment for that of the
trial court if the trial court’s decision is
supported by reasonable inferences to be
drawn from the evidence.

3. Appeal and Error ¢=846(5)

Where the trial court does not make
specific factual findings, the Supreme
Court will assume that the trial court
made such findings as would support its
judgment.

4. Health =926

Any finding that patient was in a per-
sistent vegetative state needed support by
clear and convincing evidence, since the
patient’s living will directed withdrawal of
life support, nutrition, and hydration if she
was in a persistent vegetative state and
the case thus involved a life or death deci-
sion.

5. Appeal and Error ¢=1178(6)

Remand was appropriate for an ex-
plicit finding as to whether clear and con-
vincing evidence indicated that patient was
in a persistent vegetative state or a perma-
nent unconscious state and desired the
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removal of a feeding tube as expressed in
living will. Code 1975, § 22-8A-3(10).

Robert S. Edington, Mobile, for appel-
lants.

Manley L. Cummins IIT and Michelle A.
Meurer of Pearson, Cummins & Hart,
L.L.C., Spanish Fort, for appellee.

HARWOOD, Justice.

Vernon Steve Knight and William Ed-
ward Knight (hereinafter referred to col-
lectively as “the Knights”) appeal the trial
court’s denial of their request to enjoin a
nursing-home facility operated by Beverly
Health Care! from removing a feeding
tube from their mother, who is a resident
at the facility. We affirm in part and
remand.

On June 6, 2000, the Knights sued Bev-
erly Health Care, seeking to enjoin Bever-
ly Health Care from removing a feeding
tube that was providing nourishment to
their mother, Delores Cameron. On Sep-
tember 11, 2000, James Cameron, as De-
lores Cameron’s attorney-in-fact and as
her husband,? filed a motion to intervene in
the action; he sought an order implement-
ing Mrs. Cameron’s “living will,” arguing
that the provisions of that document neces-
sitated the removal of the feeding tube.
Mr. Cameron’s motion to intervene was
granted on September 15, 2000. The trial
court conducted five hearings on the case
between September 22, 2000, and Novem-
ber 21, 2000; on December 6, 2000, it

1. While the style in all the pleadings and
materials below refer to this defendant as
“Beverly Health Care Bay Manor Health Care
Center,” the defendant’s counsel, in his notice
of appearance, stated that the defendant’s
correct name was ‘“‘South Alabama Nursing
Home, Inc., d/b/a Beverly Healthcare-Mo-

denied the injunction and ordered that the
feeding tube be removed.

The sad facts shown by the record in
this case are as follows. Mrs. Cameron
suffered a massive stroke on February 2,
2000. It was her second stroke, and after
treatment at a hospital, she was trans-
ferred to Beverly Health Care. Mrs.
Cameron’s physical condition deteriorated
and eventually it was necessary to surgi-
cally implant a feeding tube to supply her
with nutrition. In March 2000, possibly
because of another stroke, she became to-
tally unresponsive, and her attending phy-
sician diagnosed her as being in a “persis-
tent vegetative state.” Two neurologists
were consulted; they supported the diag-
nosis of her attending physician. Her con-
dition has not changed. Mrs. Cameron’s
husband of more than 40 years, James
Cameron, visited her daily, except for a
period during which he was recovering
from a heart attack. In June 2000, he
requested that his wife’s doctors abide by
the conditions of a “living will” Mrs. Cam-
eron had executed, which specified that
any feeding tube that had been inserted be
withdrawn in the event she was in a “per-
sistent vegetative state.” The Knights ob-
jected to removing the feeding tube and
brought the action that is the subject of
this appeal.

Evidence concerning Mrs. Cameron’s
medical condition included the testimony
of her attending physician, Dr. David Mac-
Rae, and a clinical neurologist, Dr. Fritz
Lacour. Both Dr. MacRae and Dr. Lac-
our testified that, to a reasonable degree
of medical certainty, they believed that

bile.” Although it is not clear from the mate-
rials before us, it appears that the defendant
owns or operates the Bay Manor nursing-
home facility, where the Knights’ mother re-
sides.

2. Mr. Cameron is the Knights’ stepfather.
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Mrs. Cameron is in a persistent vegetative
state. Dr. MacRae testified:

“A. Well, yes, I think that there is
significant evidence that she’s had se-

“Q. There’s no question, Dr. MacRae,
that Mrs. Cameron is unable to feed
herself or take care of herself; is that
correct?

“A. She is unable to do that.

“Q. And as such, if it were not for the
feeding tube, she would more likely than
not be alive [sic] today; is that correct?

“A. That’s correct.

“Q. Dr. MacRae, if I define for you a
persistent vegetative state as a condition
which will last permanently without im-
provement in which thought, sensation,
purposeful action, social interaction, and
awareness of self and environment are
absent and which has existed for 30 days
since the diagnosis, would you say that
that definition of persistent vegetative
state is the same or would comport with
your diagnosis of persistent vegetative
state as it applies to Mrs. Cameron’s
condition?

“A. Yes.

4

“Q. So, it is your testimony today to a
reasonable degree of medical certainty
that Mrs. Cameron is and has been in a
persistent vegetative state?

“A. Yes.”

On cross-examination, Dr. MacRae fur-

ther testified:

“Q. All right. Now, under persistent
vegetative state, it says the following
things are absent: Thought. Can you
state that this woman can’t think, and
how can you tell that?

vere brain damage, both sides of her
brain, and she can’t think.

“Q. All right. Now you state that for
this state to continue, there must be
sensation absent. How can you—What
sensation is absent? She feels pain if
pain were inflicted upon her; would she
not?

“A. T asked that question myself last
night, and looked it up in several dictio-
naries to find a meaning for sensation,
and it turns out that sensation is a quite
variable word. I believe that the fram-
ers of [Mrs. Cameron’s living will] meant
that an individual could not have a
meaningful response to a sensation. . ..
So, in the context of that document, I
don’t believe that that’s the type of sen-
sation that they meant.

“Q. All right. Now, our next state-
ment, awareness of self. You feel that
she is completely unaware of who she is,
where she is, what’s going on?

“A. T feel that quite strongly.

“Q. What about awareness of her envi-
ronment; that is, do you feel that she is
unaware when her children are present?
“A. Ido.

“Q. You don’t think she recognizes her
children?

“A. T1do not.

“Q. But have you ever been there
when the children arrived and seen her
greet them?

“A. T have been there when the chil-
dren arrived.”

The Knights offered as a witness Dr.

“A. Well, to a reasonable degree of
medical certainty, I don’t believe that
she can think. I see no evidence of any
meaningful thought processes.

David McCraney, a neurologist who had
performed a 45-minute examination of
Mrs. Cameron on the evening before he
testified. Dr. McCraney testified:
“Q. What about self-awareness? In
the living will, that term is used. Is

“Q. But there’s no evidence that she
can’t think, is there?
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there any degree of self-awareness in
this patient?

3

“A. There is some evidence that the
patient has awareness. If we define
self-awareness as the ability to perceive
sensations that are going on in her own
body, during the time that I visited her,
I detected one behavior that suggested
evidence of awareness. This happened
when a nursing aide came in to swab the
woman’s mouth with a glycerin swab.
And while she was swabbing the pa-
tient’'s mouth, at first she clamped her
teeth down, and then she sucked on the
swab. I could argue that both of those
movements could have been reflexive
movements.

“However, after a moment of stimu-
lation, the patient opened her mouth,
and the only way I can interpret that is
as a willful or on purpose movement.
That would imply awareness of what
was going on in her mouth at the time.

“Q. So, you say there is some self-
awareness in this patient?

“A. 1 previously opined that self-
awareness and awareness of the envi-
ronment have scientifically the same ba-
sis, and so I'm going to answer that as
evidence of generic awareness on a sci-
entific basis.

“Q. Now, can you—You've already de-
fined persistent vegetative state, but can
you tell from the records and from your
visit with the patient if there is absolute-
ly absent in this patient thought?

“A. T cannot establish that the patient
lacks any evidence of thought.

“Q. Does that require a negative opin-
ion?

“A. Well, yes, that’s the whole problem
with establishing that a person is in a
vegetative state. . ..

“In order to establish that a person is
vegetative, I have to show that they
have absolutely no ability to think what-
soever. That requires proving a nega-
tive.... In this case, I don’t think we
can establish with a high degree of cer-
tainty whether she’s capable of intro-
spective thought, but I would argue that
just based on my observation alone, she
did have one movement that suggested
at least a degree of awareness, and,
thus, I couldn’t say that she was totally
without thought or in a vegetative state.
“Q. Now you've already stated that
awareness of self and awareness of envi-
ronment was indicated, among other
things, by this brushing of the teeth or
cleansing of her mouth or whatever the
nurse was doing.

“A. Yes.

“Q. So, if in this particular patient, the
patient opens [her] eyes and tracks
around the room a family member or
some other person, what would that in-
dicate?

“A. Tracking also implies a sense of
awareness.

“Q. Now, in your medical opinion, after
making these examinations of the record
and visiting with the patient, can you
state to a medical certainty that she is
or is not in a persistive vegetative state?
“A. It’s my opinion that she is not in a
persistent vegetative state within a rea-
sonable degree of medical certainty.
She’s—

“Q. And that’'s based on the items
you've already stated this morning?

“A. That’s correct. She’s severely im-
paired, but not vegetative.”

Following Dr. McCraney’s testimony,

Dr. Lacour testified as follows:

“Q. Have you had the occasion to read
the transcript of Dr. David MecCraney,
who testified in this court?
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“A. Yes.

“Q. And in his testimony, he points to
one particular response that he says he
observed which led him to the conclusion
that she was not in a persistent vegeta-
tive state, that being the opening of her
mouth. Can you address that and tell
us how that comports with your diagno-
sis?

“A. In the persistent vegetative state,
individuals are allowed to demonstrate
reflexive movement or stereotypic move-
ments which are non-voluntary and part
of the definition of the persistent vegeta-
tive state. And there’s—easily that sort
of response that he noted could be re-
flexive, no question.

“Q. The opening of her mouth to stim-
ulation?

“A. Just like a flinching maneuver—a
flinching facial expression to a loud
noise or a painful stimulation, all of
those things can occur at a subcortical
level just from a reflex. They do not
imply that there’s any cortical activity or
recognition of the significance of those
sensations or, you know, experiences
whatsoever. One does not have to be
conscious to do that.

“If you take, for instance an anesthe-
tized patient, they still have knee jerks,
but they’re not conscious. That all oc-
curs at a subcortical level.”

The Knights and other members of Mrs.
Cameron’s family testified that during
their visits to Mrs. Cameron, she appeared
to recognize them; this recognition, they
said, was shown by Mrs. Cameron’s blink-
ing and visually following their movements
about her room.

The trial court received considerable evi-
dence that Mrs. Cameron knowingly exe-
cuted a living will in 1995. The Knights
did not present any evidence indicating
that Mrs. Cameron’s living will was invalid
or that it was otherwise legally ineffective.
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On December 6, 2000, the trial court
entered an order that stated, in pertinent
part:

“The Plaintiffs have presented no
credible evidence to the Court of undue
influence, incompetence, fraud in the ex-
ecution, or of any technical defect in the
contents or execution of the ‘living will’
executed on February 20, 1995.

“Thus, the remaining issue for the
Court to determine is whether Mrs.
Cameron is in a ‘permanent unconscious
state’ and ‘persistent vegetative state’ as
these terms are used and defined in the
instrument itself and the Code of Ala-
bama.

“The Court is acutely aware of the
belief of the Plaintiffs, and other family
members, that Mrs. Cameron retains
some cognitive functions and displays
recognition of some family members and
is sympathetic with their desire to main-
tain her life. However, the Court, hav-
ing considered the testimony of the phy-
sicians and all the other testimony and
evidence, is satisfied by substantial evi-
dence that Mrs. Cameron is in a ‘persis-
tent vegetative state’ and ‘permanent
unconscious state’ as those terms are
used and defined in the ‘living will’ and
the Code of Alabama § 22-8A-3(10).
Thus, the Court must enforce the desire
and directives of Mrs. Cameron as set
forth in her living will.

“It is therefore, ORDERED, AD-
JUDGED, AND DECREED by the
Court that the defendant shall cease
providing artificial hydration and nutri-
tion to Mrs. Cameron. ...”

In this appeal, the Knights argue that
the trial court erred in denying their peti-
tion to enjoin the removal of their mother’s
feeding tube because, they say, the court
made two erroneous findings: (1) that
Mrs. Cameron truly understood when she
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executed her living will that she would be
removed from life-sustaining treatment in
her current condition; and (2) that Mrs.
Cameron is in a “persistive vegetative
state,” as defined in her living will, or in a
“permanent unconscious state,” as that
term is defined at § 22-8A-3(10), Ala.Code
1975, a part of Alabama’s Natural Death
Act, §8 22-8A-1 to -13.2

In regard to their argument challenging
the trial court’s determination that Mrs.
Cameron is in a persistent vegetative
state, the Knights argue that the trial
court used an incorrect evidentiary stan-
dard, ie., that its finding was based on
substantial evidence. They argue that be-
cause the finding that Mrs. Cameron was
in a persistent vegetative state was a pre-
requisite to effectuating the terms of her
living will and, under the circumstances of
this case, to ordering the removal of the
feeding tube, the trial court should have
applied a higher evidentiary standard.
The Knights argue that this Court should
require that when a trial court’s findings
are the basis for an order that would im-
plement the terms of a living will, those
findings be supported by clear and con-
vincing evidence. In addition, they argue
that the trial court erred by affirmatively
ordering that Mrs. Cameron’s feeding tube
be removed because, they say, the only
issue presented to the trial court by the
pleadings was whether the removal of the
feeding tube should be enjoined.

[1-3] The trial court heard conflicting
testimony and took evidence during five
separate hearings on the Knights’ petition.
Furthermore, the trial judge visited Mrs.

3. Mrs. Cameron’s living will was drafted in
1995, before the 1997 amendments to the
Natural Death Act. Those amendments add-
ed and defined the term ‘“permanent uncon-
sciousness”’ and included the state of per-
manent unconsciousness as a diagnosed
condition that will allow the implementation
of a living will. Dr. MacRae testified that,

Cameron during the course of the hear-
ings. The record contains the following:
“THE COURT: We're in Room 310 in
Bay Manor Health Care facility in the
room of Mrs. Delores Cameron. She
appears to be able to turn her head and
rotate the head. No audible response.
“Mrs. Cameron, can you hear me
now? Can you hear me on this side?
“(No audible response.)

“I went from one side of the bed, from
her right side to her left side, and there
was no eye following movement.

“Physically she looks to be in good
condition. Mrs. Cameron, can you hear
me?

“(No audible response.)”

The judgment appealed from is therefore
based upon ore tenus evidence. Our stan-
dard of review of such judgments is set-
tled:

“[Ulnder the ore tenus standard of re-
view, the trial court’s findings of fact
based on oral testimony, and a judgment
based on those findings, are given a
presumption of correctness. A judg-
ment based on such findings will not be
reversed unless it is shown to be plainly
and palpably wrong. The appellate
courts are not allowed to substitute their
own judgment for that of the trial court
if the trial court’s decision is supported
by reasonable inferences to be drawn
from the evidence. The reason for giv-
ing such deference to the trial judge’s
findings based on disputed evidence in
ore tenus proceedings is that the trial
judge has the benefit of observing the

to a reasonable degree of medical certainty,
Mrs. Cameron’s condition fit both the defini-
tion of “‘persistent vegetative state,” as that
term is used in her living will, and the defi-
nition of ‘‘permanent unconsciousness,” as
that term is used in the Natural Death Act,
and that those terms were ‘“one in the
same.”
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witnesses’ manner and demeanor and
has the better opportunity to pass upon
the credibility of their testimony.”

Ex parte Pielach, 681 So.2d 154, 154-55
(Ala.1996) (citations omitted). Moreover,
where the trial court does not make specif-
ic factual findings, this court will assume
that the trial court made such findings as
would support its judgment. Trans-
america, Commercial Fin. Corp. v. Am-
South Bank, 608 So.2d 375, 378 (Ala.1992).

I. Did Mrs. Cameron truly under-
stand the terms of her living will
relating to the removal of a feeding
tube?

The Knights argue that their mother did
not truly understand that her living will
provided that a feeding tube would be
removed if she were in the condition she is
in currently. In pertinent part, Mrs. Cam-
eron’s living will states:

“Declaration made this the 20th day of
February, 1995. I, DELORES S. CAM-
ERONI,] being of sound mind, willfully
and voluntarily making known my de-
sires that my dying shall not [be] artifi-
cially prolonged under the circumstances
set forth below, do hereby declare:

“I. TERMINAL CONDITION

“If, at any time my attending physi-
cian determines that I am unable to
direct my care and I should have an
incurable injury, disease, or illness certi-
fied to be a terminal condition by two
attending physicians who have personal-
ly examined me, one of whom shall be
my attending physician, and the physi-
cians have determined that my death
will occur whether or not life-sustaining
procedures are utilized and where the
application of life-sustaining procedures
would serve only to artificially prolong
the dying process, I direct that such
procedures be withheld or withdrawn,
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and that I be permitted to die naturally
with only the administration of medi-
cation or the performance of any medi-
cal procedure deemed necessary to pro-
vide me with comfort care [sic].

“II. MY OTHER SPECIFIC
DIRECTIONS

“My other specific directions are as
follows (initial only those provisions you
want applied):

“«

“2.  Persistive Vegetative State. If in
the judgment of my attending physician,
I am in a condition of persistive vegeta-
tive state:

“(a) My wishes with respect to life-

sustaining treatment [are] as indicated
by my initials (initial only one).
“/s/ D.S.C. 1) I do NOT want life-sus-
taining treatment that would only main-
tain me in a condition me [sic] in a
persistive vegetative state without cur-
ing me.

43

“(b) My wishes with respect to artifi-

cially provided nutrition and hydration
are as indicated by my initials (initial
only one).
“/s/ D.S.C. (1) I do NOT want artificially
provided nutrition and hydration provid-
ed to me even if withholding or with-
drawing it causes me pain.

3

“III. DEFINITIONS

“For the purposes of this Declara-
tion[,] the following terms shall have the
meanings ascribed to them:

“l.  Life-Sustaining Procedures.
Any medical treatment, procedure, or
intervention that, in the judgment of the
attending physician, when applied to me,
would serve only to prolong the dying
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process. These procedures shall in-
clude, but are not limited to, assisted
ventilation, renal dialysis, surgical proce-
dures, blood transfusions, and the ad-
ministration of drugs and antibiotics.
Life-sustaining treatment shall not in-
clude the administration of medication
or the performance of any medical treat-
ment where, in the opinion of the attend-
ing physician, the medication or treat-
ment is necessary to provide comfort or
to alleviate pain.

“2.  Artifictally Provided Nutrition
and Hydration. The supplying of food
and water through a conduit, such as a
tube or intravenous line, where the re-
cipient is not required to chew or swal-
low voluntarily, including, but not limit-
ed to, nasogastric tubes, gastrostomies,
jejunostomies, and intravenous infu-
sions.  Artificially provided nutrition
and hydration does not include assisted
feeding, such as spoon or bottle feeding.

“3. Attending Physician. The phy-
sician selected by, or assigned to, me
and who has primary responsibility for
my treatment and care.

“4. Terminal Condition or Injury.
An illness or injury for which there is no
reasonable prospect of cure or recovery,
death is imminent, and the application of
life-sustaining procedure[s] would only
prolong the dying process.

“5. Persistive Vegetative State. A
condition, to a reasonable degree of
medical certainty:

“(a) Which will last permanently,
without improvement;

While the trial court did not specifically
state an evidentiary standard for its finding
that Mrs. Cameron had a valid living will, we
note that other jurisdictions have determined
that the existence of a valid living will is, in
and of itself, clear and convincing evidence of
an intent to terminate life-sustaining treat-
ments and artificially provided hydration and

“(b) In which thought, sensation,
purposeful action, social interaction,
and awareness of self and environ-
ment are absent; and

“(¢c) Which has existed for 30 days
since diagnosis as [a] persistent vege-
tative state.

“IV. APPLICABILITY

“In the absence of my ability to give
directions regarding the use of such life-
sustaining procedures and artificially
provided nutrition and hydration, it is
my intention that this Declaration shall
be honored by my family and physi-
cian(s) as the final expression of my
legal right to refuse medical or surgical
treatment and accept the consequences
from such refusal.

“I understand the full import of this
Declaration and I am emotionally and
mentally competent to make this Decla-
ration.

“I understand that I may revoke this
Declaration at any time.

“Dated this the 20th day of February,
1995.

“/s/ Delores S. Cameron
“DELORES S. CAMERON”

The Knights have presented no evidence

tending to show that the trial court’s find-
ing that Mrs. Cameron’s living will was
legally effective was plainly or palpably
wrong. We conclude that there is suffi-
cient evidence in the record supporting the
trial court’s finding that Mrs. Cameron’s
living will was valid.*

nutrition. In John F. Kennedy Mem’l Hosp.,
Inc. v. Bludworth, 452 So.2d 921, 926 (Fla.
1984), the Florida Supreme Court held:
“If [a terminally ill incompetent person],
while competent, had executed a so-called
‘living’ or ‘mercy’ will, that will would be
persuasive evidence of that incompetent
person’s intention and it should be given
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II. Is the trial court’s finding that
Mrs. Cameron is in a persistent
vegetative state supported by clear
and convincing evidence?

[4]1 The Knights further argue that the
trial court applied the wrong evidentiary
standard in stating that it “was satisfied
by substantial evidence” that Mrs. Camer-
on was in a persistent vegetative state.
We infer that the trial court, by using this
language, was merely stating that there
was sufficient evidence to support its find-
ing as the trier of fact, rather than stating
the evidentiary standard it used.®* We find
nothing in the applicable statutes or in the
caselaw of this State addressing this issue.
Accordingly, because this is an issue of
first impression, we consider the decisions
of other jurisdictions. The Supreme Court
of Arizona in Rasmussen v. Fleming, 154
Ariz. 207, 224, 741 P.2d 674, 691 (1987),
held:

“If the court is requested to resolve
disputes among interested parties, par-
ticularly disputes questioning the ‘sub-

great weight by the person or persons who

substitute their judgment on behalf of the

terminally ill incompetent.”
Also, in In re Guardianship of Browning, 568
So.2d 4, 16 (Fla.1990), the Florida Supreme
Court determined:

“Although a surrogate may rely on oral
statements made by the incompetent, while
competent, to exercise the incompetent’s
wishes to [forgo] life-sustaining treatment,
the presumption of clear and convincing
evidence that attaches to a written declara-
tion does not attach to purely oral declara-
tions.”

Similarly, the New York Superior Court
held in Saunders v. State, 129 Misc.2d 45, 54—
55, 492 N.Y.S.2d 510, 517 (N.Y.Sup.Ct.1985):

“The [living will] executed by the petitioner

is evidence of the most persuasive quality

and is a clear and convincing demonstra-
tion that while competent the petitioner
clearly and explicitly expressed an in-
formed, rational and knowing decision to
decline certain medical treatment by artifi-
cial means and devices while in a terminal-
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stituted judgment’ or the ‘best interests’
of the incompetent patient, then evi-
dence necessary to resolve the dispute
must be ‘clear and convincing.” Al-
though the typical evidentiary standard
in civil cases is ‘by a preponderance of
the evidence, we have recognized the
need for a higher standard in exception-
al civil matters. We deal here with mat-
ters that in at least some instances raise
life-or-death issues and in all instances
involve personal interests more impor-
tant than those found in the typical civil
dispute where private litigants squabble
over a sum of money. We hold that
court-resolved disputes in cases of this
nature must be resolved by clear and
convincing evidence.”

(Citations omitted.)

The Supreme Court of Maine in In re
Gardner, 534 A2d 947, 953 (Me.1987),
stated:

“The Superior Court properly applied

a ‘clear and convincing’ standard of

proof to establish both that Gardner is

ly ill state or condition and it should be

given great weight by the hospital authori-

ties and treating physicians attending her.”
See also, In re Martin, 450 Mich. 204, 538
N.W.2d 399 (1995).

5. In Hines v. Riverside Chevrolet-Olds, Inc.,
655 So0.2d 909 (Ala.1994)(overruled on other
grounds, State Farm Fire & Cas. Co. v. Owen,
729 So.2d 834 (Ala.1999)), this Court exam-
ined the interplay between § 12-21-12, Ala.
Code 1975, which requires substantial evi-
dence to submit an issue of fact to the trier of
fact, and § 6-11-20(b)(4), Ala.Code 1975,
which requires clear and convincing evidence
for an award of punitive damages. This
Court held that in order for a judge to submit
the issue of punitive damages to the jury as
the trier of fact, the judge must be satisfied by
substantial evidence. Then, the jury must be
satisfied that the plaintiff has presented clear
and convincing evidence to support the puni-
tive-damages award. See also, Ex parte Nor-
wood Hodges Motor Co., 680 So.2d 245 (Ala.
1996).
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in an irreversible and persistent vegeta-
tive state and that he had declared in
advance of his injury his intent and de-
sire not to receive life-sustaining care if
he ever came into a persistent vegeta-
tive state.”

(Footnote omitted.) The Supreme Court
of the United States in Cruzan v. Director,
Missouri Dep’t of Health, 497 U.S. 261,
110 S.Ct. 2841, 111 L.Ed.2d 224 (1990),
held that the states could require clear and
convincing evidence as the standard for
proving a person’s intent not to receive
life-sustaining treatments, and several
states have required clear and convincing
evidence in a variety of situations involving
the removal of life-support systems and
artificially provided hydration and nutri-
tion. See, In re Christopher, 177 Misc.2d
352, 675 N.Y.S.2d 807 (N.Y.Sup.Ct.1998);
Blackman v. New York City Health &
Hosps. Corp., 173 Mise.2d 562, 660
N.Y.S.2d 643 (N.Y.Sup.Ct.1997); In re
Martin, 450 Mich. 204, 538 N.W.2d 399
(1995); In re Tavel, 661 A.2d 1061 (Del.
1995); In re Application of Barsky, 165
Mise.2d 175, 627 N.Y.S.2d 903 (N.Y.Sup.
Ct.1995); Mack v. Mack, 329 Md. 188, 618
A2d 744 (1993); In re Guardianship of
L.W., 167 Wis.2d 53, 94, 482 N.W.2d 60, 76
(1992)(Ceci, J., concurring)(“The diagnosis
of persistent vegetative state must be by
evidence which is clear and convincing.
We are, after all, dealing with the death of
a human being.”); In re Moorhouse, 250
N.J.Super. 307, 593 A.2d 1256 (1991); Cur-
ran v. Bosze, 141 111.2d 473, 566 N.E.2d
1319, 153 Ill.Dec. 213 (1990); In re Guard-
ianship of Browning, 568 So.2d 4 (Fla.
1990); McConnell v. Beverly Enterprises—
Conmnecticut, 209 Conn. 692, 553 A.2d 596
(1989); Elbaum by Elbauwm v. Grace Plaza
of Great Neck, Inc., 148 A.D.2d 244, 544

6. This definition is also used in § 25-5-81(c),
Ala.Code 1975, a provision of Alabama’s
Workers’” Compensation Act, with regard to
the evidentiary standard to be applied in

N.Y.S.2d 840 (1989); In ve Beth Israel
Med. Ctr.,, 136 Misc.2d 931, 519 N.Y.S.2d
511 (N.Y.Sup.Ct.1987); In re Jobes, 108
N.J. 394, 529 A.2d 434 (1987); Workmen’s
Circle Home & Infirmary for the Aged v.
Fink, 135 Misc.2d 270, 514 N.Y.S.2d 893
(N.Y.Sup.Ct.1987); John F. Kennedy
Mem’l Hosp., Inc. v. Bludworth, 452 So.2d
921 (Fla.1984); In re Storar, 52 N.Y.2d
363, 438 N.Y.S.2d 266, 420 N.E.2d 64
(1981); and Leach v. Akron Gen. Med.
Ctr., 68 Ohio Mise. 1, 426 N.E.2d 809, 815
(1980).

We note that our Legislature in § 6-11-
20(b)(4), Ala.Code 1975, has required that
an award of punitive damages must be
supported by clear and convincing evi-
dence. That section defines clear and con-
vincing evidence as:

“Evidence that, when weighed against
evidence in opposition, will produce in
the mind of the trier of fact a firm
conviction as to each essential element
of the claim and a high probability as to
the correctness of the conclusion. Proof
by clear and convincing evidence re-
quires a level of proof greater than a
preponderance of the evidence or the
substantial weight of the evidence, but
less than beyond a reasonable doubt.”

We conclude that the rationale used by the
Arizona Supreme Court in Rasmussen is
applicable in the instant situation. Deter-
mining whether Mrs. Cameron is in a per-
sistent vegetative state in the context of
this case is a determination of the type
that requires greater certainty than the
usual factual determination. After consid-
ering the large body of authority from
other jurisdictions, we conclude that any
finding that Mrs. Cameron is in a persis-

cases that involve injuries arising from gradu-
al deterioration or cumulative physical stress
disorders.



102 Al

tent vegetative state must be supported by
clear and convincing evidence.

[6]1 After reviewing the evidence pre-
sented to the trial court, we conclude that
the record contains clear and convincing
evidence to support the trial court’s find-
ing that Mrs. Cameron is in a persistent
vegetative state. However, the law is set-
tled that weighing evidence is not the usu-
al function of an appellate court. Thomp-
son v. Citmoco Servs., Inc., 371 So.2d 42
(Ala.1978). This is especially true where,
as here, the assessment of the credibility
of witnesses is involved. The ore tenus
rule reflects this deference; it accords a
presumption of correctness to the trial
court’s findings because of that court’s
unique ability to observe the demeanor of
witnesses. Pielach, supra;, Hall v. Maz-
zone, 486 So0.2d 408 (Ala.1986). Thus, al-
though the record is sufficiently complete
to obviate the need for any further eviden-
tiary hearing, we conclude that it is appro-
priate to remand this cause to the trial
court for its explicit finding as to whether
there is clear and convincing evidence indi-
cating that Mrs. Cameron is in a persistent
vegetative state. Further, because we re-
quest only that the trial court apply the
clear-and-convincing standard to the evi-
dence it has already received and evaluat-
ed, we instruct that the trial court return
its order on remand to this Court within 14
days.

III. Did the trial court exceed the re-
quested relief when it ordered the
removal of the feeding tube?

The Knights lastly contend that the trial
court erred by ordering that the feeding
tube sustaining Mrs. Cameron be removed.
They argue that they sought only to enjoin
the implementation of Mrs. Cameron’s liv-
ing will and that the trial court exceeded
the scope of their requested relief. How-
ever, the record indicates that Mr. Camer-
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on filed a motion to intervene and that the
trial court granted that motion. The
Knights subsequently moved to have Mr.
Cameron added as a defendant and the
trial court also granted that motion. Dur-
ing the trial court’s first hearing, Mr.
Cameron testified as follows:
“Q. Based upon your many years of
being married to Delores and your dis-
cussions with her and with others con-
cerning whether you would ever want to
be sustained on life support, is it your
opinion that Delores, if she could com-
municate with us now, would advise that
she did not want to be kept—
“A. She would say why are you doing
this to me. Let me go and be with my
Lord and Saviour is exactly what she
would say.
“Q. And are you here in this court
today asking that the Judge respect
[Mrs. Cameron’s] wishes as set forth in
her living will?
“A. Right. She has spelled it out.”

By these statements, Mr. Cameron es-
sentially requested the trial court to allow
the implementation of Mrs. Cameron’s liv-
ing will. Opposing counsel made no objec-
tion to his request. Rule 15(b), Ala. R.
Civ. P., which addresses amended and sup-
plemental pleadings, states:

“(b) Amendments to Conform to the
Evidence. When issues not raised by
the pleadings are tried by express or
implied consent of the parties, they shall
be treated in all respects as if they had
been raised in the pleadings. Such
amendment of the pleadings as may be
necessary to cause them to conform to
the evidence and to raise these issues
may be made upon motion of any party
at any time, even after judgment; but
failure so to amend does not affect the
result of the trial of these issues. If
evidence is objected to at the trial on the
ground that it is not within the issues
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made by the pleadings, the court may
allow the pleadings to be amended and
shall do so freely when the presentation
of the merits of the action will be sub-
served thereby and the objecting party
fails to satisfy the court that the admis-
sion of such evidence would prejudice
the party in maintaining the party’s ac-
tion or defense upon the merits. The
court may grant a continuance to enable
the objecting party to meet such evi-
dence. An amendment shall not be re-
fused under subdivision (a) and (b) of
this rule solely because it adds a claim
or defense, changes a claim or defense,
or works a complete change in parties.

The Court is to be liberal in granting

permission to amend when justice so

requires.”

In applying Rule 15(b) to a similar pro-
cedural situation, this Court stated:

“United Companies and Seale counter

with the argument that the complaint’s

allegation of fraud did not include the
aspect testified to by Mrs. Holcombe.

However, no objection was made to Mrs.

Holcombe’s testimony, so the complaint

may be deemed amended by consent,

Rule 15(b), Ala. R. Civ. P., and [the] trial

court did not err in submitting the fraud

claim to the jury.”

United Cos. Fin. Corp. v. Brown, 584
So.2d 470, 473 (Ala.1991). Likewise, in
this case, once Mr. Cameron requested the
trial court to respect Mrs. Cameron’s
wishes as expressed in her living will, and
because the Knights’ counsel made no ob-
jection, the trial court properly considered
Mr. Cameron’s request and granted the
relief requested.

In summary, we affirm the judgment of
the trial court insofar as it determined that
Mrs. Cameron had a valid living will; inso-
far as it implicitly determined that she
understood the contents of that living will;
and insofar as it determined that it could

properly grant the relief Mr. Cameron re-
quested. We remand the case for the trial
court to enter an order stating whether its
finding that Mrs. Cameron is in a “persis-
tent vegetative state,” as defined in her
living will, or in a “permanent unconscious
state,” as defined in § 22-8A-3(10), was
supported by clear and convincing evi-
dence. The trial court is further instruct-
ed to make its return to this Court within
14 days.

AFFIRMED IN PART AND RE-
MANDED.

MOORE, C.J., and SEE, BROWN, and
STUART, JJ., concur.

On Return to Remand

HARWOOD, Justice.

On August 31, 2001, this Court remand-
ed this case to the trial court for an explic-
it determination as to whether its finding
that Delores Cameron was in a “persistent
vegetative state,” as defined in her living
wil, or in a “permanent unconscious
state,” as defined in Ala.Code 1975, § 22—
8A-3(10), was supported by clear and con-
vincing evidence. The trial court has filed
its return, stating that its finding was sup-
ported by clear and convincing evidence.
We likewise find that degree of support in
the record. Accordingly, the judgment of
the trial court is affirmed.

AFFIRMED.

HOUSTON, SEE, LYONS, BROWN,
JOHNSTONE, WOODALL, and
STUART, JJ., concur.
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