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IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)
BETWEEN:
DR. BRIAN CUTHBERTSON and DR. GORDON RUBENFELD
Appellants
- and HASSAN RASOULI BY HIS LITIGATION GUARDIAN
AND SUBSTITUTE DECISION MAKER, PARICHEHR SALASEL
Respondents
- and THE CONSENT AND CAPACITY BOARD
Intervener
AFFIDAVIT OF DR. BRIAN CUTHBERTSON
(DR. BRIAN CUTHBERTSON AND DR. GORDON RUBENFELD, APPELLANTS)
(Pursuant to Section 62(3) of the Supreme Court Act and Rules 47, 92.1 of the Rules of the
Supreme Court of Canada)

I, Brian Cuthbertson, of the City of Toronto, MAKE OATH AND SAY:

1.

I am a medical doctor, a specialist in critical care medicine, and Chief of the Department

of Critical Care Medicine at Sunnybrook Health Sciences Centre (“Sunnybrook”). I was
responsible for Hassan Rasouli’s care between November 15, 2010 and November 22, 2010, and
on several other occasions since then. I am aware of his current condition. I am one of the
appellants herein. I have knowledge of the matters to which I hereinafter depose.

2.

Hassan Rasouli (“Mr. Rasouli”) is a 60 year old patient currently admitted to the Critical

Care Unit (the “CrCU”) at Sunnybrook. He has been completely dependent on others for his
personal care since mid-October, 2010 after sustaining a brain infection following surgery to
remove a brain tumour.
3.

Mr. Rasouli is unable to make decisions regarding his own medical treatment. His wife

and litigation guardian, Ms. Salasel Parichehr, is presently making these decisions on his behalf.
4.

The infection damaged Mr. Rasouli’s brain stem with the result that he is unable to

breathe reliably without the assistance of a mechanical ventilator which has been connected to a
tube that has been surgically inserted into his trachea.
5.

In addition to mechanical ventilation, Mr. Rasouli is also receiving the following

essential medical interventions:

(a)

He receives artificial nutrition and hydration which is delivered via a tube that has
been surgically inserted into his stomach.

(b)

He must be bathed in bed and turned periodically to prevent the development of
bed sores.

(c)

A catheter has been inserted into his bladder to drain urine because he is
incontinent.

(d)

He receives vasopressor medications to allow him to maintain adequate blood
pressure.

6.

As a result of these and other interventions and because Mr. Rasouli is confined to a

hospital bed, he has suffered from life threatening infections on several occasions. He also
experienced a spontaneous bleed behind the membrane that lines his abdominal cavity.
7.

When this matter was first brought before the Ontario Superior Court of Justice in

February of 2011, Mr. Rasouli was diagnosed as in a persistent vegetative state (PVS). Given
that diagnosis, the appellants (myself and Dr. Rubenfeld) as well as Mr. Rasouli’s other treating
physicians were of the view that the treatments being providing to Mr. Rasouli were not
medically indicated. However, pending final determination of this question by the courts below
we agreed to continue those treatments. We remain willing to and intend to continue those
treatments pending determination of the issues raised on this appeal by this Court and pending a
further hearing by the Ontario Superior Court of Justice which the appellants have requested as
part of the relief on this appeal.
8.

In late January of this year neurological assessments by two neurologists, Drs. Lim and

Swartz resulted in a change to Mr. Rasouli’s diagnosis from PVS to minimally conscious state
(“MCS”). This change in diagnosis was made as a result of negligible but nonetheless detectable
changes in Mr. Rasouli’s responsiveness, described more thoroughly in the reports of the
neurologists. A copy of the assessments of Drs. Lim and Swartz are attached hereto and marked
as Exhibits “A” and “B”. Other aspects of Mr. Rasouli’s condition that negatively impact on his
long term prognosis, including spastic quadriplegia (profound permanent weakness of all limbs
due to his brain stem strokes) and his chronic critical illness, have not changed.
9.

As a result of this change in diagnosis, the Appellants (and Mr. Rasouli’s other treating

physicians) are of the view that further investigations are required to determine whether or not

Mr. Rasouli may be capable of communication. These investigations are being pursued currently
and are expected to take approximately two to three months to complete. Given that Mr.
Rasouli’s treatment team had already decided to continue all requested care for Mr. Rasouli
pending the outcome of this appeal, the current treatment plan has not changed as a result of the
change in Mr. Rasouli’s diagnosis from PVS to MCS other than to pursue the possibility of
communication abilities.
10.

If Mr. Rasouli is not capable of communication, the Appellants and Mr. Rasouli’s other

treating physicians remain of the view that the standard of care does not require continuation of
mechanical ventilation given his condition including MCS, spastic quadriplegia, chronic critical
illness, all of which are extremely unlikely to improve over the long term.
SWORN BEFORE ME at the City of
Toronto, on March
, 2012.
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